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UNIT 1 


1. Examine the procedure for recording First Information Report (FIR). Discuss the 
evidentiary value of FIR and the effect of delay in lodging the FIR. 


Code of Criminal Procedure, 1973, 

Chapter XII, 

Information To The Police And Their Powers To Investigate 

S 154-S 176 

Section 154. 

(1) Every information relating to the commission of a cognizable offence, if given orally to an officer 
in charge of a police station, shall be reduced to writing (as indicated in the Case Law of S. N. Basak) 
by or under his direction, and be read over to the informant; and every Information, whether given 
in writing or reduced to writing as aforesaid, shall be signed by the person giving it, and the 
substance thereof shall be entered in a book ( as indicated in a case law of Jehan Singh)to be kept by 
such officer in such form as the State Government may prescribe in this behalf. 


Information regarding the circumstances in which crime was committed, the names of actual culprits 
and the part played by them as well as the names of eyewitnesses (case law Meghaji Godadji 
Thakore v State of Gujarat). 


(2) A copy of the information as recorded under sub-section (1) shall be given forthwith, free of cost, 
to the informant. 


(3) Any person aggrieved by a refusal on the part of an officer in charge of a station to record the 
information referred to in sub-section (1) may send substance of such information, in writing and by 
post, to the Superintendent of Police concerned who, if satisfied that such information discloses the 
commission of a cognizable offence, shall either investigate the case himself or direct an 
investigation to be made by any police officer subordinate to him, in the manner provided by this 
Code, and such officer shall have all the powers of an officer in charge of the police station in 
relation to that offence. 


Comment: 
It is an important document and may be put in evidence to support or contradict the evidence of the 
person who gave the information. 


When any information disclosing a cognizable offence is laid before the officer in charge of a police 
station, he has no option but to register the case on the basis thereof (as per case law State of 
Haryana vs Ch. Bhajan Lal) 


Object 

The principal object of the first information report from the point view of the informant is to set the 
criminal law in motion and from the point view of the investigating authorities is to obtain 
information about the alleged criminal activity so as to be able to take suitable steps to trace and 
bring to book the guilty. 


Criminal Courts attach great importance to the lodging of prompt F.I.R. because the same greatly 
diminishes the chances of false implication of accused as well as that of informant being tutored 
(Jaganath Narayan Nikam v State of Maharashtra). 


However, the mere fact that first information has been lodged early does not rule out the 
embellishment or falsehood in every case ( Tara Chand). 


There is no rule or principle of evidence requiring that the injured should always be the first 
informant. A first information report which sets the process of law in motion can come from any 
quarter. 


In a murder case where the deceased was fatally wounded by the accused and was not ina 
condition to speak, there was held to be no infirmity in the report being lodged by a witness. 


The Orissa High Court has observed, "Though the F.I.R. is not intended to be a catalogue of events, it 
is required to contain basic features of the prosecution case, since it sets law into motion (Sankar 
Rana v Lohar Rana). 


In a murder case, it was held that the F.I.R. is a mere report made about the occurrence to the police 
and not a detailed pleading, and as such, the omission of minor details cannot render the testimony 
of witnesses untrustworthy (Bhaga Ram v State of Rajasthan). 


But the omission of important facts in an F.I.R. lodged by a witness to the occurrence must be taken 
serious note of and would affect the veracity of the prosecution case (Shyamaghana v State of 
Orissa) 


Evidentiary value and state of mind of person lodging FIR 
It cannot be used as evidence against maker if he himself becomes an accused nor to corroborate or 
contradict other witnesses. 


The use of the statements in the FIR as substantive evidence for the purpose of discrediting the 
testimony of other witnesses, was held to be not permissible (George v State of Kerala). 


It is not the requirement of law that the minutest details be recorded in the FIR lodged immediately 
after the occurrence. The fact of the state of mental agony of person making the FIR who generally is 
the victim himself, if not dead, or relations or associates of the deceased victim apparently under the 
shock of occurrence reported has always to be kept in mind (Bijoy Singh v State of Bihar). 


Effect of delay 

Where murder took place at about 10 p.m. and the F.I.R. was lodged 5:30 a m., the next morning, 
P.S. being 25 Kms. away and the name of the accused and material facts were mentioned in the 
report, it was held to be a prompt F.I.R. which certainly strengthened and lent assurance to the 
prosecution case (Prabhu Barku Gade v State of Maharashtra). 


Where the delay in filing the F.I.R in a rape case had taken place, the court was satisfied by the 
explanation that since the honour of a family was involved, the complaint was delayed (Harpal Singh 
v State of H.P). 


In a case under section 302 IPC, the F.I.R was held to be extremely delayed as the occurrence took 
place at 7:20 a.m. and the F.I.R was lodged at 3:05 p.m. the same day, police station being 6 miles 
away from the place of occurrence and the informant appeared to have taken time in seeking legal 
advice before lodging the F.I.R. The delay made the prosecution case shaky and the accused were 
acquitted (State of U.P v Raj bahadur). 


Time Limit for lodging F.I.R. 


Law has not fixed any time limit for lodging F.I.R and therefore, the entire prosecution case should 
not be thrown overboard merely on the ground of a delayed F.I.R (Gurudev Singh v State of 
Rajasthan). 


2. State the circumstances under which the police officer can arrest a person 
without warrant 


Code of Criminal Procedure, 1973, 

Chapter V, 

Arrest of Persons 

S 41-60 

$41 - 45 

Introduction: 

Powers to arrest without a warrant are mainly and widely conferred on the police; but in some 
circumstances these are conferred on others also. 


Section 41 (Code of Criminal Procedure (Amendment) Act, 2008 [Act 5 of 2009]) 
A police officer may arrest without a warrant 


(a) Cognizable offences: 
(a) where a person has committed a cognizable offence in the presence of a police officer; 


(b) where a reasonable complaint has been made, or credible information has been received or a 
reasonable suspicion exists that a person has committed a cognizable offence punishable with 
imprisonment for a term which may be less than seven years or which may extend to seven years; 


(c) where a credible information has been received that a person has committed a cognizable 
offence punishable with imprisonment for a term which may extend to more than seven years or 
with death sentence, and the police officer has reason to believe on the basis of that information 
that such person has committed the said offence. 


Before making such arrest, the police officer shall also satisfy himself as to the following situations: 


(i) that the arrest of the person is necessary to prevent such person from committing any further 
offence; or 


(ii) the arrest of the person is necessary for proper investigation of the offence; or 


(iii) the arrest of the person is necessary to prevent such person from causing the evidence of the 
offence to disappear or tampering with such evidence; or 


(iv) the arrest of the person is necessary to prevent him from making any inducement, threat or 
promise to any person acquainted with the facts of the case, so as to dissuade him from disclosing 
such facts to the court or to the police officer; or 


(v) the arrest of the person is very much necessary to ensure his presence in the court when it is so 
required. 


While making an arrest in the situations mentioned in clause (b) above, the police officer shall also 
record the reasons for making such arrest. 


(b) any person found in possession of any implement of house-breaking without any lawful excuse. 


(c) any person found in possession of property reasonably suspected to be stolen, and who may be 
reasonably suspected of having committed an offence with reference to such property. 


(d) any person obstructing a police officer in the discharge of his duties. 


(e) any person who has escaped from lawful custody. 
(f) any released convict committing a breach of any rule made under Section 356(5). 


(g) any person for whose arrest any requisition is received from another police officer competent to 
arrest that person without a warrant. 


(h) any person reasonably suspected of being a deserter from any of the armed forces of the union. 


(i) any person concerned or reasonably suspected to be concerned in any act committed at a place 
outside India which, if committed in India, would be punishable as an offence for which he would be 
liable to be apprehended or detained in custody in India. 


Section 42 

(a) any person who, in the presence of such an officer, has committed or has been accused of 
committing a “non-cognizable” offence and refuses to give his true name or residence. In sucha 
case, the arrest is to be made for the purpose of ascertaining the name or residence; and after such 
ascertainment the arrested person is to be released on his executing a bond (with or without 
sureties) to appear before a Magistrate if so required. If such ascertainment or execution of bond 
could not be had within 24 hours from the time of arrest, the arrested person shall be forwarded to 
the nearest Magistrate having jurisdiction. 


Section 151 
(a) any person designing to commit a cognizable offence which cannot be prevented (except) by the 
arrest of such a person. 


Delhi Judicial Service Assn. v. State of Gujarat, 

An unusual situation created by the unlawful arrest of a Magistrate by the police has made the 
Supreme Court" issue the following guidelines to be followed by the State Governments and the 
High Courts, while effecting the arrest of a subordinate judicial officer: 


(a) If a judicial officer is to be arrested for some offence, it should be done under intimation to the 
District Judge or the High Court, as the case may be. 


(b) If the facts and circumstances necessitate the immediate arrest of a judicial officer of the 
subordinate judiciary, a technical or formal arrest may be effected. 


(c) The fact of such arrest should be immediately communicated to the District and Sessions Judge of 
the district concerned and the Chief Justice of the High Court. 


(d) The judicial officer so arrested shall not be taken to a police station, without the prior order or 
directions of the District and Sessions Judge of the district concerned, if available. 


(e) Immediate facilities shall be provided to the judicial officer for communication with his family 
members, legal advisers and judicial officers, including the District and Sessions Judge. 


(f) No statement of a judicial officer, who is under arrest, be recorded, nor any panchnama be drawn 
up, nor any medical tests be conducted except in the presence of the legal advisor of the judicial 
officer concerned or another judicial officer equal or higher rank, if available. 


(g) There should be no handcuffing of a judicial officer. If, how-ever, violent resistance to arrest is 
offered or there is imminent need to effect physical arrest in order to avert danger to life and limb, 
the person resisting arrest may be overpowered and handcuffed. In such a case ,immediate report 


shall be made to the District and Sessions Judge concerned and also to the Chief Justice of the High 
Court. 


The court has added that these guidelines are not exhaustive and that if the arrest and handcuffing 
are found to be unjustified, the police officer would be guilty of misconduct and personally liable for 
compensation or damages as may be summarily determined by the High Court. 


State of Maharashtra v. Christian Community Welfare Council of India, 

The Supreme Court has had occasion to deal with the arrest of women. Modifying the Bombay High 
Court's direction to the effect that the police should not arrest a woman without the presence of a 
lady constable, and arrest of a woman should not be made after sunset and before sunrise, the 
Supreme Court ruled that while arresting a female person, all efforts should be made to keep a lady 
constable present but in the circumstances where the arresting officers are reasonably satisfied that 
such presence of a lady constable is not available or possible and/or the delay in arresting caused by 
securing the presence of a lady constable would impede the course of investigation, such arresting 
officer for reasons to be recorded either before the arrest or immediately after the arrest be 
permitted to arrest a female person for lawful reasons at any time of the day or night depending on 
the circumstances of the case even without the presence of a lady constable. 


In this connection, it is pertinent to note that what has emerged from case law has been enacted in 
Section 46(4) laying down that except in exceptional circumstances no woman may be arrested after 
sunset and before sunrise and where such exceptional circumstances exist, the woman police officer 
should obtain prior permission of the Judicial Magistrate of the first class within whose jurisdiction 
the offence has been committed." 


Section. 43 
Any private person may arrest without a warrant. 


(a) any person committing a non-bailable and cognizable offence in his presence; or 
(b) any proclaimed offender. 


Such a private person arresting another shall, without delay, hand over the arrested person to a 
police officer or, if necessary, take the arrested person in custody to the nearest police station. The 
police officer may then re-arrest the person so handed over to him, if any of the abovementioned 
provisions for arrest without a warrant by a police officer is applicable; and if no such provision is 
applicable, he shall at once release that person. 


Section. 44 
Any Magistrate may arrest without a warrant 


(a) any person committing any offence within the local jurisdiction of, and in the presence of, such 
Magistrate; or 


(b) any person within his local jurisdiction for whose arrest he is competent to issue a warrant. 


Section. 45 

Despite the above rules, a member of the armed forces shall not be arrested for anything done or 
purported to be done by him in the discharge of his official duties, except after obtaining the 
consent of the government controlling the armed force concerned. 
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3. State the sentences which may be passed by the different courts having criminal 
jurisdiction under the code. 


Code of Criminal Procedure, 1973, 

Chapter II 

Constitution of Criminal Courts And Offices 
$6-S25 


Hierarchy of criminal courts and their powers to pass sentences: 
Supreme Court: 
Any sentence authorised by law 


High Court: 
Any sentence authorised by law 


Sessions Court: 

Sessions Judge, Additional Sessions Judge- 

Any sentence authorised by law; 

Sentence of death Is subject to confirmation by High Court 


a) Assistant Sessions Judge 
Imprisonment up to ten years or and fine 


b) Chief Metropolitan Magistrate or Additional Chief Metropolitan Magistrate 
Imprisonment up to 7 years or and fine 


1) Metropolitan Magistrate 
Imprisonment up to 3 years or and fine up to Rs. 10,000/- 


2) Special Metropolitan Magistrate 
Imprisonment up to 1 year or and fine up to Rs. 10,000/- 


c) Chief Judicial Magistrate or Additional Chief Judicial Magistrate 
Imprisonment up to 7 years or and fine 


1) Sub-divisional Judicial Magistrate 
up to 3 years or and fine up to Rs. 10,000/- 


a) Judicial Magistrate or Special Judicial Magistrate of first class 
Imprisonment up to 3 years or and fine up to Rs. 10,000/- 


b) Judicial Magistrate or Special Judicial Magistrate of Second class 
Imprisonment up to 1 year or and fine up to Rs. 10,000/- 
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4. Explain the provisions of cr.p.c. relating to summary trials 


Code Of Criminal Procedure, 1973, 
Chapter XXI, 

Summary Trials 

S 260 - 265 


Introduction: 

A summary trial implies speedy disposal. A summary case is one which can be tried and disposed of 
at once. Needless to say, the summary procedure is not intended for a contentious and complicated 
case which merits a full and lengthy inquiry. 


Objective: 

Thus, the object of summary trial is to have a record which is sufficient for the purpose of justice, 
and yet, not so long as to impede a speedy disposal of the case. In other words, a summary trial is 
“summary” only in respect of the record of its proceedings, and not in respect of the proceedings 
themselves, which should be complete and carefully conducted, as in any other criminal case. 


(1) Offences triable summarily 
The following are such offences: [S 260(1)] 


(a) offences not punishable with death, imprisonment for life or imprisonment for a term exceeding 
two years; 


(b) theft under any of the Sections 379, 380, 381, Penal Code, 1860 (IPC) where the value of the 
property stolen does not exceed Rs.2000; 


(c) receiving or retaining stolen property under Section 41] IPC where the value of the property does 
not exceed Rs.2000; 


(d) assisting in the concealment or disposal of stolen property, under Section 414 IPC, where the 
value of such property does not exceed Rs.2000; 


(e) offences under Sections 454 and 456 IPC (i.e. "lurking house trespass or house-breaking in order 
to commit offence punishable with imprisonment" and "lurking house-trespass or house-breaking by 
night"); 


(f) insult with intent to provoke a breach of the peace, under Section 504 and criminal intimidation, 
punishable with imprisonment for a term which may extend to two years, or with fine, or with both 
under Section 506 IPC; 


(g) abetment of any of the above offences; 
(h) an attempt to commit any of the foregoing offences, when such an attempt is an offence; and 


(i) any offence in respect of which complaint may be made under Section 20, Cattle Trespass Act, 
1871. 


(2) Magistrates authorised to conduct summary trials 
It may be noted that if any Magistrate not empowered to try in a summary manner tries an offence 
summarily, the trial shall be void. [See, S-461(m)] 
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The Magistrate empowered to try summarily has discretion to do so; the discretion, however, is to 
be exercised judicially. [See, S. 260(2)] 


The following Magistrates may try in a summary way, any of the offences specified in the previous 
paragraph as summarily triable: [S. 260(1)] 


(a) any Chief Judicial Magistrate; 

(b) any Metropolitan Magistrate; and 

(c) any Magistrate of the first class specially empowered in this behalf by the High Court. 
Further, as provided by Section 261: 


(a) any Magistrate of the second class if empowered by the High Court in this behalf may summarily 
try any offence which is punishable only with fine or with imprisonment for a term not exceeding six 
months with or without fine and any abetment of or attempt to commit any such offence. 


(3) Procedure 
The following procedure to be observed in case of summary trials: 


(a) Normally summons case procedure 
Subject to the special provisions made in this behalf, the ordinary procedure prescribed for the trial 
of a summons case shall be followed in the trial of cases to be tried in a summary way. [S. 262(1)] 


(b) Punishment 
If, in a summary trial, the accused is found guilty, he shall not be sentenced to imprisonment for a 
term exceeding three months. 


(c) Summary trial to be given up in favour of regular trial 

If in the course of summary trial, it appears to the Magistrate that it is undesirable to try the case 
summarily, he shall recall any witness who may have been examined and may proceed to rehear the 
case in the regular manner as provided by the Code. [S. 260(2)] 


(d) Record 
The record shall be written in the language of the court. 


In every summary trial, the Magistrate shall record the following particulars in the prescribed form: 
(i) the serial number of the case; 

(ii) the date of the commission of the offence; 

(iii) the date of the report or complaint; 

(iv) the name of the complainant (if any); 

(v) the name, parentage and residence of the accused; 


(vi) the offence complained of and the offence (if any) proved, and in cases coming under any of the 
clauses (ii), (iii), (iv) of Section 260(1), the value of the property in respect of which the offence has 
been committed; 


(vii) the plea of the accused and his examination (if any); 


(viii) the finding; 
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(ix) the sentence or other final order; 


(x) the date on which the proceedings terminated [So 263]. 


(4) Judgment 
In every case in which the accused does not plead guilty, the Magistrate shall record the substance 
of the evidence and a judgment containing a brief statement of the reasons for the finding. [S. 264] 


The judgment is to be written in the language of the court. [S. 265(1)] 
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5. Explain the procedure of trial before the Court of Sessions. 


Code of Criminal Procedure, 1973, 
Chapter XVIII, 

Trial Before a Court of Session 

S 225 — S237 


(1) Parties 

In every trial before a Sessions Court, the prosecution shall be conducted by a Public Prosecutor. 
[S. 225]. A Public Prosecutor means any person appointed as such and includes any person acting 
under the directions of a public servant. 

As regards the defence, as has been discussed earlier, every accused person has a right to be 
defended by a counsel of his choice; and where it appears to the court that the accused has not 
sufficient means to engage a pleader, it shall assign a lawyer for his defence at the expense of the 
State. 


Though the Code does not specifically say so, yet it is the duty of the Sessions Court to ensure before 
the starting of the trial that the committing Magistrate, as required by Sections 207 and 208, has 
supplied to the accused person for his perusal the necessary copies of the documents like the police 
report, first information report (FIR), statements recorded by police, etc. 


(2) Opening case for prosecution 

When the accused appears or is brought before the court in pursuance of a commitment of the case 
under Section 209, the prosecutor shall open his case by describing the accusation against the 
accused and stating (briefly) by what evidence he proposes to prove the guilt of the accused. [S. 226] 


(3) Discharge of accused 

R.S. Nayak v. A.R. Antulay, 

After considering the record of the case, and after hearing the submissions of the parties, if the court 
considers that there is no sufficient ground for proceeding against the accused, it shall discharge the 
accused and record its reasons for so doing. [S.227]. 


(4) Framing of charge 
After considering the record of the case and after hearing the parties, if the court considers that 
there is ground for presuming that the accused has committed an offence which 


(a) is not exclusively triable by the Sessions Court, the court may frame a charge against the accused, 
and transfer the case for trial to the Chief Judicial Magistrate (CJM) or any other Judicial Magistrate 
of the first class and direct the accused to appear before the CJM or, as the case may be, the Judicial 
Magistrate of the first class, on such date as he deems fit and thereupon such Magistrate shall try 
the offence in accordance with the procedure for the trial of warrant cases instituted on a police 
report. 


(b) is exclusively triable by the Sessions Court, that court shall frame in writing a charge against the 
accused. [S. 228(1)] 


(5) Explaining the charge to the accused and enquiring about plea 

Where the charge has been framed against the accused as mentioned above, it shall be read and 
explained to him; he shall then be asked whether he pleads guilty of the offence or claims to be 
tried. [S 228(2)] 
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(6) Conviction on plea of guilty 
If the accused pleads guilty, the court shall record the plea and may, in its discretion, convict him 
thereon. [S. 229] 


If the accused is convicted on his plea of guilty, the court shall follow the procedure for passing the 
sentence or other post-conviction orders. 


State of Gujarat v. Dineshchandra Haribhai Patel, 
A person is taken to have pleaded guilty only if he has pleaded guilty to the facts constituting 
ingredients of the offence without adding anything external to it. 


Pawan Kumar v. State of Haryana, 

It has been clarified by the Supreme Court that if an accused who has not been confronted with the 
substance of allegations against him, pleads guilty to the violation of a provision of law, that plea is 
not a valid plea at all. 


(7) Date for prosecution-evidence 

If the accused refuses to plead or does not plead, or claims to be tried, or is not convicted under 
Section 229 above, the court shall fix a date for the examination of witnesses, and may, on the 
application of the prosecution, issue any process for compelling the attendance of any witness or the 
production of any document or other things. [S. 230] 


(8) Evidence for the prosecution 
On the date fixed as in 7 above for the examination of witnesses, the Magistrate is to take the 
evidence produced by the prosecution. 


(a) Examination of witnesses - 

Habeeb Mohammed v. State of Hyderabad, 

It is surely the duty of the prosecution to examine all material witnesses essential for unfolding the 
prosecution story, whether in the result the effect of that testimony is for or against the case for the 
prosecution. 


However, where several persons are present at the time of the occurrence, the prosecution is not 
bound to call and examine each and everyone of these persons. 


Jodha Koda Rabari v. State of Gujarat, 
Likewise, if a witness is won over by the accused and as such is not likely to state the truth, the 
prosecution would be justified in not examining such a witness in court. 


The court may permit the cross-examination of any witness to be deferred until any other witness 
has been examined or recall any witness for further cross-examination. [S. 231(2)] 


Gandharba Das v. State of Orissa, 
The court can recall the witnesses at any stage. 


(b) Record of evidence 
The following points are ensured while recording evidence: 


(i) As the examination of a witness proceeds, his evidence shall be taken down in writing by the 
judge himself or by his dictation in an open court, or under his direction and superintendence, by an 
officer of the court. [So 276(I)] 
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(ii) Such evidence shall ordinarily be taken down in the form of a narrative; however, any part of 
such evidence may, in the discretion of the judge, be taken down in the form of question and 
answer. [So 276(2)] 


(iii) If the witness gives evidence in the language of the court, it shall be taken down in that 
language; if he gives evidence in any other language, it may, if practicable, be taken down in that 
language, and if it is not practicable to do so, a true translation of the evidence in the language of 
the court shall be prepared as the examination of the witness proceeds. Where the evidence is taken 
down in language other than the court language, a true translation thereof in the court-language 
shall be prepared and signed by the judge, and shall form part of the record; but in such a case when 
the evidence is taken down in English and a translation thereof in the language of the court is not 
required by the parties, the court may dispense with such translation. [S. 177] 


(iv) As the evidence of each witness is completed, it shall be read over to him in the presence of the 
accused, and shall if necessary, be corrected. [S. 278(I)], Bhagwat Singh v. State of Kerala. 


If the witness denies the correctness of any part of the evidence, the judge may, instead of 
correcting the evidence, make a memorandum thereon of the objection made to it by the witness 
and shall add such remarks as he thinks necessary. [S. 278(2)] 


(v) If the record of evidence is in a language different from that in which it has been given and the 
witness does not understand that language, the record shall be interpreted to him. [S. 278(3)] 


(vi) The evidence so taken shall be signed by the judge and shall form part of the record. [S. 276(3)] 


(vii) When a judge has recorded the evidence of a witness, he shall also record such remarks (if any) 
regarding the demeanour of such witness whilst under examination. [S. 280] This might help the 
appellate court in estimating the value of the evidence recorded by the trial court. 


(9) Examination of accused 

(10) Acquittal of accused after hearing the parties 

After taking the evidence for the prosecution and examining the accused, the court shall hear the 
parties and then if it considers that there is no evidence that the accused committed the offence, it 
shall record an order acquitting the accused person. [S. 232] 


Kumar Naik v. State of Karnataka, 

The words "no evidence" in Section 232 above simply import the sense that there is upon the record 
only such evidence which, even if it were perfectly true, would not amount to legal proof of the 
offence against the accused. At this stage, the court should not consider what value should be 
attached to such evidence. 


(11) Evidence for the defence 

(a) Examination of witnesses for the defence. 

If the accused is not acquitted as mentioned in 11 above, he shall be called upon to enter upon his 
defence and adduce any evidence in support of his defence [S 233(1)]. 


If so desired by the accused, process for the purposes of the attendance of any witness or the 
production of any document or thing, shall be issued by the court. 


However, the court can refuse to issue such process if it considers that the request for the process is 
made for the purpose of vexation or causing delay [So 233(3)]. 
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Also, if no prejudice is caused to the accused, non-compliance with Section 233 may not vitiate the 
trial. The accused himself is a competent witness and can give evidence on oath in his defence. 


(b) Written statement of the accused 
The accused person may put in a written statement in his defence. [S. 233(2)] 


(c) Record of evidence 
The examination of witnesses and the recording of their evidence shall be done in the same manner 
as has been mentioned in case of prosecution witnesses in 8 above. 


(12) Arguments 

After the recording of the defence-evidence, the prosecutor shall sum up his case and the accused 
(or his pleader) shall be entitled to reply. Further, where any law-point is raised by the defence, the 
prosecution may be allowed to make its submission with regard to such point of law. [S. 234] 


(13) Judgment 

After hearing arguments, the court shall give a judgment in the case. [S. 235(1)]. Provisions regarding 
the delivery and pronouncement of the judgment, its language and content, various directions 
regarding the sentence and other post-conviction orders, etc. are all contained in Sections 353-365. 


(14) Procedure to follow the order of conviction 

If the court convicts the accused person, it may release the offender after admonition or on 
probation of good conduct in accordance with Section 360 or the provisions of the Probation of 
Offenders Act, 1958. If the offender is not so released, the court shall hear him on the question of 
sentence and then pass sentence on him according to law. [S. 235(2)]. 


(15) Procedure in case of previous conviction 

In a case where a previous conviction is charged under Section 211(7), and the accused does not 
admit such previous conviction, the court may, after it has convicted the accused under Section 229 
or Section 235, take evidence in respect of the alleged previous conviction and shall record a finding 
thereon. [S. 236] This provision is meant for determining liability of the accused to enhanced 
punishment as a consequence of previous conviction. 
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6. Write down the Similarities and Dissimilarities between Summary Trials and 
Regular Trials 


Similarities Between Summary And Regular Trials Are: 

- In both the charge is framed. 

- In both the accused is examined. 

- In both the evidence is taken. 

- In both the record is maintained. 

- In both the order is announced. 

- In both the Competent Magistrate conducts the proceedings. 

- In both kinds of trial the reasons for the findings are to be given. 

- In both trials illegality vitiates the whole trial but irregularity does not. 


Dissimilarities Between Summary And Regular Trials Are: 

- Summary trial is simple while Regular trial is complex. 

- In summary trial procedure is short while in regular trial it is full-fledged. 

- In summary trial under section 263 of the Code of Criminal Procedure, 1898 in cases where no 
appeal lies, the Magistrate or Bench of Magistrate need not record the evidence of the witnesses or 
frame a formal charge; while in regular trial recording of evidence of the witnesses and framing of 
formal charge is must. 

- In summary cases recording evidence is not necessary only gist suffices while in Regular trial it is 
compulsory to record the evidence at full. 

- In summary trial where appeal lies the Magistrate must preserve the original notes of evidence so 
that the Appellate or Revisional Court may see the error while in Regular trial the whole evidence is 
to be recorded with full opportunity to cross examines and thereafter even the arguments on both 
sides are to be heard by the Magistrate. 

- In summary trial only substance of the witnesses evidence is to be stated generally and not a 
separate record of each witness is to be kept but in the regular trial each witnesses deposition’s 
separate record is to be made. The expression substance of the evidence implies a judicious 
selection of précis of that part of the evidence which is really material. 


The question whether the substance of the evidence has been sufficiently recorded in a particular 


case depends upon a consideration of the nature and relevance of the various pieces of evidence 
given in the case having regard tot the issues raised or involved in the case. 
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7. What do you mean by arrest? Explain rights of the person arrested. 


Code of Criminal Procedure, 1973, 
Chapter V, 

Arrest of Persons 

S 41-60 


Meaning: 

Arrest means apprehension of a person by legal authority resulting in deprivation of his liberty. For 
instance, when a police officer apprehends a pick-pocket, he is arresting the pick-pocket; but when a 
dacoit apprehends a person with a view to extract ransom, the dacoit is not arresting that person 
but wrongfully confining him. Every compulsion or physical restraint is not arrest but when the 
restraint is total and deprivation of liberty is complete, that would amount to arrest. 


Purpose: 

(1) For securing attendance of an accused at trial 

When a person is to be tried on the charge of some crime, his attendance at the time of trial 
becomes necessary. If his attendance is not likely to be ensured by issuing a notice or summons to 
him, probably his arrest and detention is the only effective method of securing his presence at the 
trial. 


(2) As a preventive or precautionary measure 

If there is imminent danger of the commission of a serious crime (cognizable offence), arrest of the 
person intending to commit such a crime may be me necessary as a preventive measure. There may 
be other circumstances where it is necessary as a precautionary measure to arrest a habitual 
offender or an ex-convict; or a person found under suspicious circumstances. 


(3) For removing obstruction to police 

Whoever obstructs a police officer in the execution of his duty would be and should be liable to be 
arrested then and there by such a police officer. This is essential for the effective discharge of police 
duties. 


(4) For retaking a person escaped from custody 
A person who has escaped from lawful custody should be arrested forthwith by the police. 


(5) For obtaining correct name and address 

Where a person, on being asked by a police officer, refuses to give his name and address, then under 
certain circumstances, it would be proper on the part of the police to arrest such a person with a 
view to ascertain his correct name and address. 


Decision to Arrest 

The Code contemplates two types of arrests: 

1) Arrest made in pursuance of a warrant issued by a Magistrate; and 

2) Arrest made without such a warrant but made in accordance with some legal provision permitting 
such an arrest. 


Ideally a judicial officer is best suited to decide such issues with a fair measure of reasonableness, 
impartiality, and detachment. Therefore, basically it is for a Magistrate to make an arrest decision on 
the information generally obtained from the police or the complainant. If the Magistrate makes a 
decision to arrest, he would issue a warrant of arrest. A warrant of arrest is a written order signed, 
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sealed and issued by a Magistrate and addressed to a police officer or some other person specially 
named and commanding him to arrest the body of the (accused) person named in it. 


It would also be seen that there might be circumstances where prompt and immediate arrest is 
needed and there is no time to approach a Magistrate and obtain a warrant from him. In such cases, 
it is the investigating agency which has discretion to effect arrests. 


In all cases where arrests are made by the investigating agency, however, the Code contemplates a 
judicial scrutiny soon after such arrest. According to the Code, every person arrested without a 
warrant is required to be produced before the Judicial Magistrate within 24 hours of his arrest. 
Further detention shall be illegal unless permitted by a competent Judicial Magistrate. 


The Kerala High Court ruled that whenever a complaint is received by a Magistrate that a person has 
been arrested within his jurisdiction but has not been produced before him within 24 hours, or a 
complaint is made to him that a person is being detained within his jurisdiction beyond 24 hours of 
his arrest, he can and should call upon the police officer concerned to state, whether the allegations 
are true, and if so, on what and under whose custody he is being so held. If the officer denies the 
arrest, the Magistrate can make an enquiry and pass appropriate orders, Poovan v sub inspector of 
police. 


Arrest how Made 

Procedure 

According to Section 41-B, every police officer making an arrest shall bear an accurate, visible and 
clear identification of his name which will facilitate easy identification. 


He will also prepare a memorandum of arrest and the said memorandum shall be attested at least 
by one witness, who is a member of the family of the person arrested or a respectable person of the 
locality where the arrest is made. The memorandum shall be Countersigned by the person arrested. 


If the person attesting the memorandum is not a member of the family of the arrested person, the 
police officer shall inform the arrested person of his right to have a relative or a friend named by him 
to be informed of the arrest — $41B. 


Copies of all the documents including the memo of arrest, referred to above, should be sent to the 
Illaqa Magistrate for his record. 


Section 41 casts an obligation on the State Government to establish a control room in every district 
and at State level. The names and addresses of the persons arrested and the name and designation 
of the police officers who made the arrests shall be displayed on the notice board kept outside such 
control room. The control room at the State level is required to collect details about the persons 
arrested, nature of the offence with which they are charged and maintain a database for the 
information of the general public. 


Failure to comply with the requirements herein abovementioned shall, apart from rendering the 
official concerned liable for departmental action, also render him liable to be punished for contempt 
of court and the proceedings for contempt of court may be instituted in any High Court of the 
country having territorial jurisdiction over the matter. 


It is to be noted that these instructions are applicable to authorities like Directorate of Revenue 
Intelligence, Directorate of Enforcement, CBI, CID, CISF, etc. which have the power to effect arrest 
and detain persons for interrogation. 
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By Word or Action 

Whether the arrest to be made is with a warrant or without a warrant, it is necessary that in making 
such an arrest the police officer or other person making the same actually touches or confines the 
body of the person to be arrested, unless there be a submission to custody by word. 

An oral declaration of arrest without actual contact or submission to custody will not amount to 
arrest. Where a woman is to be arrested, the police officer shall not touch the person of the woman 
for effecting her arrest. 


In case of women, submission to custody on an oral intimation of arrest shall be presumed unless 
the circumstances indicate to the contrary. 


The Code gives the following powers for effecting an arrest; 

(1) Power to use force 

The person making an arrest may use all means necessary to make the arrest, if the person to be 
arrested resists the endeavour to arrest him or attempts to evade the arrest, S 46(2). 


It may noted that the person arrested is not to be subjected to more restraint than is necessary to 
prevent his escape, S.46(3). 


The power to use necessary force for making an arrest shall not extend to causing the death of a 
person who is not accused of an offence punishable with death or with imprisonment for life. 


When the police arrests a person in execution of a warrant of arrest obtained from a Magistrate, the 
person so arrested shall not be handcuffed unless the police has also obtained orders from the 
Magistrate for the handcuffing of the person to be so arrested. 


Where a person is arrested by the police without warrant, the police officer concerned may, if he is 
satisfied, that it is necessary to handcuff such a person, he may do so till the time he is taken to the 
police station and thereafter his production before the Magistrate. Further use of fetters thereafter 
can only be under the orders of the Magistrate - Citizens for Democracy v. State of Assam. 


(2) Power to search a place 

An occupier of a house is under a legal duty to afford to the police, and to any person acting under a 
warrant of arrest, all the facilities to search the house for the purpose of making arrests. If such 
facilities are denied or obstructions are put in the search, the police officer (or other person 
executing a warrant) shall have power to use force for getting entry into the house for search and 
also for the purpose of liberating himself in case he is detained in the house. These powers are 
subject to reasonable restrictions if the part of the house to be searched is in occupation of any 
pardanashin woman — S.47. (Pardanshin women is one who lives in seclusion having no commission 
except from behind the parda or screen with any male person except a few privileged relations.) 


(3) Power to pursue 
A police officer may, for the purpose of arresting without warrant any person whom he is authorised 
to arrest, pursue such a person into any place in India- S.48. 


In case the arrest is to be made under a warrant, Section 77 of the Code makes it clear that the 
warrant may be executed at any place in India. However, when a warrant of arrest is to be executed 
outside the local jurisdiction of the court issuing it, a special procedure as prescribed in Sections 78- 
81, will have to be followed. 
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(4) Power to obtain assistance 

A police officer can reasonably ask any person to assist him in the taking of or preventing the escape 
of any other person whom he (the officer) is authorised to arrest. The person asked to assist is under 
a legal obligation to give assistance and any intentional failure on his part is punishable under 
Section 187 IPC. 


(5) Power to require subordinate officer to arrest 

Any officer in charge of a police station, or any police officer making an investigation under Chapter 
XII of the Code, can require any subordinate officer to arrest without a warrant any person who may 
lawfully be arrested without a warrant, and shall deliver to the officer so required an order in 
writing, specifying the person to be arrested and the offence or other cause for which the arrest is to 
be made- S.55. 


(6) Power to re-arrest escapee 

If a person in lawful custody escapes or is rescued, the person from whose custody he escaped or 
was rescued may immediately pursue and arrest him in any place in India. The person making such a 
rearrest shall have the same powers and duties as mentioned above in sub-paragraphs (I) and (2) in 
respect of using force for arrest, and of search of place, etc — S.60. 
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8. What are the Rights of Arrested Person: 
Code of Criminal Procedure, 1973, 

Chapter V, 

Arrest of Persons 

S 41-60 


Chapter VI 

Processes to Compel Appearance, B.- Warrant of arrest 
S 76, 

Chapter XXIV 

General Provisions as to Inquiries and Trials 

S 303 


Constitution of India 
Part III 

Fundamental Rights 
Article 20, 22 


Supreme Court in D.K. Basu v. State of W.B 


(1) Right to be informed of the grounds for arrest 
In every case of arrest with or without a warrant, the person arresting shall communicate to the 
arrested person, without delay, the grounds for his arrest, $.50(1). 


This is a precious right of the arrested person and has been recognised by the Constitution as one of 
the fundamental rights, Art 22(1). 


It enables him to apply for bail, or for a writ of habeas corpus, or to make other expeditious 
arrangements for his defence. 


(2) Right of Information to Family 

An arrested person being held in custody is entitled to have one friend, relative or other person who 
is known to him or likely to take an interest in his welfare, told the time, place of arrest and venue of 
custody within a period of 8 to 12, hours after the arrest. 


The police officer shall inform the arrested person, when he is brought to the police station, of this 
right. 


An entry shall be required to be made in the diary as to who was informed of the arrest. 


(3) Right to be informed of right to bail 

Every police officer arresting without a warrant any person other than a person accused of a non- 
bailable offence, is required to inform the person arrested that he is entitled to be released on bail 
and that he may arrange for sureties on his behalf, $.50(2). 


(4) Right to be produced before a Magistrate without delay 

In case of every arrest, whether the arrest has been made with or without a warrant, the person 
arresting is required, without unnecessary delay and subject to the provisions regarding bail, to 
produce the arrested person before the Magistrate or court having jurisdiction in the case, S.56,76. 


(5) Right of not being detained for more than 24 hours without judicial scrutiny 
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In case of every arrest, the person making the arrest is required to produce the arrested person 
without unnecessary delay before the Magistrate; and it has been categorically provided that such a 
delay in no case shall exceed 24 hours exclusive of the time necessary for the journey from the place 
of arrest to the Court of Magistrate, $.57. 


The court ruled that the arrest commences with the restraint placed on the liberty of the accused 
and not with the time of arrest recorded by the arresting officer, Ashak Hussain Allah Detha v. 
Collector of Customs. 


When the arrested person is produced before the Magistrate, it is his duty either to release him on 
bail or to remand him. 


If it is not complied with, the detention shall be unlawful, Manoj; v. State of M.P. 


Illegal detention may entail award of compensation by the court, D.G. and I.G. of Police v. Prem 
Sagar. 


The right to compensation for the victims of unlawful arrest and detention has been recognised by 
the Supreme Court in Nilabati Behera v. State of Orissa (Nilabati Behera). 


This right has been incorporated in the Constitution as one of the fundamental rights. Art 22(2). This 
right has been created with a view 


a) to prevent arrest and detention for the purpose of extracting confessions, or as a means of 
compelling people to give information; 


b) to prevent police stations being used as though they were prisons-a purpose for which they are 
unsuitable; 


c) to afford an early recourse to a judicial officer independent of the police on all questions of bail or 
discharge, Mohammed Suleman v. King Emperor. 


(6) Right to consult a legal practitioner 
Both the Constitution and the provisions of the Code recognise the right of every arrested person to 
consult a legal practitioner of his choice, $.303. 


The right begins from the moment of arrest. The consultation with the lawyer may be in the 
presence of the police officer but not within his hearing, Directorate of Revenue Intelligence v. Jugal 
Kishore Samra. 


According to the newly enacted Section 41-D, any person who is arrested and interrogated by the 
police shall be entitled to meet an advocate of his choice during interrogation. This right would, 
however, not be available throughout the interrogation. 


(7) Right of an arrested indigent person to free legal aid and to be informed about it 

In Khatri (II) v. State of Bihar, the Supreme Court has held that the State is under a constitutional 
mandate (implicit in Article 21) to provide free legal aid to an indigent accused person, and that this 
constitutional obligation to provide legal aid does not arise only when the trial commences but also 
when the accused is for the first time produced before the Magistrate as also when he is remanded 
from time to time. 


The Supreme Court has, therefore, cast a duty on all Magistrates and courts to inform the indigent 
accused about his right to get free legal aid. 
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It is now clear that unless refused, failure to provide free legal aid to an indigent accused would 
vitiate the trial, entailing setting aside of the conviction and sentence. 


(8) Right to be examined by a medical practitioner 

According to the Supreme Court, the arrested accused person must be informed by the Magistrate 
about his right to be medically examined in terms of Section 54, Sheela Barse v. State of 
Maharashtra. 


The arrestee should, where he so requests, be examined at the time of his arrest and major and 
minor injuries, if any present on his/her body, must be recorded at that time. The arrestee should be 
subjected to medical examination by a trained doctor every 48 hours during his detention in 
custody. 


Examination is to be done by a medical officer in the service of the Central or State Governments, 
$54(1). In the absence of such a medical officer, the arrested person shall be by a registered medical 
practitioner. 


Where the arrested person is a female, the examination of the body shall be made only by or under 
the supervision of female medical officer or registered medical practitioner. 


The medical officer (or registered medical practitioner) shall prepare a record of such examination 
and he shall mention therein any injuries or marks of violence upon the person arrested, and the 
approximate time when such injuries or marks may have been inflicted, $.54(2). 


A copy of the report of such examination is to be furnished to the arrested person or a person 
nominated by the arrested person; S5-A(3). 


(9) Right To Silence 

As per Article 20(3) of Constitution of India guarantees every person has been given a right against 
self-incrimination, it states that any person who has been accused of any offence, shall not be 
compelled to be a witness against himself. The same was again reiterated by a decision of Supreme 
Court in the case of Nandini Sathpathy v. P.L.Dani; wherein it was held that no one can forcibly 
extract statements from the accused and that the accused has the right to keep silent during the 
course of interrogation (investigation). The Supreme Court again in the year 2010, held that narco- 
analysis, brain mapping and lie detector test are in violation of Article 20(3) of the Constitution of 
India. 
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9. What is complaint? To whom complaint is to be given. Explain 
the procedure to be followed on receiving a complaint. 


Code of Criminal Procedure, 1973, 
Chapter XV 

Complaints to Magistrates 

S 200 - S 203 


Complaint and F.I.R. 
When an offence is committed or to be committed, any member of the public, in the interests of 
justice, has a duty to: 


1. report the matter to the Police; Or 
2. may file a complaint with the Magistrate; or 
3. may do both. 


If the report is made to the Police, it is called F.I.R. or First Information Report and the person, who 
has given the report is called 'Informant'. 


In case the matter is complained with the Magistrate, it is called 'Complaint' and the person, who 
lodged the complaint is called ‘Complainant’. 


The Code has not defined F.I.R., but Section 154 of the Code lays down the procedure for recording 
EI.R. Section 2(d) of the Code defines complaint. 


Complaint [Sec. 2(d)]: 

Section 2(d) of the Code defines complaint as "Complaint" means ‘any allegation made orally or in 
writing to a Magistrate with a view to his taking action under the Code, that some person, whether 
known or unknown has committed an offence, but does not include a police report. 


Ingredients: 

a) It must be made to a magistrate. 

b) It must be made with a view that the magistrate may take action on it. 

c) It must contain an allegation that some person, known or unknown, has committed an offence; 
and 

d) It must not be a police report. 


Complainant is the one who applies to the court for legal redress. 


The complainant need not be the aggrieved person, nor he must have personal knowledge of the 
offence. 


Distinction between Complaint and F.I.R.: 
The difference between Complaint and F.I.R. are contained in the table given below: 


Complaint: 

1. It is defined under Section 2(d) of the Code. 

2. It is an allegation made orally or in writing made to a Magistrate a to the commission of an 
offence. 
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3. It refers to both cognizable and non-cognizable offences. 

4. The person lodging the complaint (Complainant) must take oath. 

5. The complainant is liable for prosecution in the event, the complaint is found false. 
6. Complaint itself is a substantial evidence. 


F.I.R.: 

1. It is not defined under the Code. 

2. It is an information given to a Police Officer a to the commission of an Offence. 

3. It refers only to cognizable offences. 

4. The person giving F.I.R. (Informant) need not take oath. 

5. The informant is not liable for prosecution if the information given by him is found false. 
6. F.I.R. is not a substantial evidence. 


Scrutiny of the Complaint 
(1) Pre-cognizance stage 
A complaint can be oral, or it can be in writing. 


A Magistrate, on receiving the complaint, may or may not take cognizance of the offence 
complained of. 


If he decides to proceed with the case, he has taken cognizance. 


He may look into the complaint and send it to the police for investigation under Section 156(3). In 
such a case, he has not taken cognizance of the offence. 


It may happen that the complaint is made to a Magistrate who is not competent to take cognizance 
of the offence. In such a case, the Magistrate shall 


(a) if the complaint is in writing, return it for presentation to the proper court with an endorsement 
to that effect; or 


(b) if the complaint is not in writing, direct the complainant to the proper court. 


(2) Examination of the complainant 

If the Magistrate applies his mind to the offence complained of with a view to take subsequent 
steps, i.e. if the Magistrate takes cognizance on receiving the complaint, the first step he is required 
to take is to examine the complainant on oath under Section 200. 


Section 200 provides that a Magistrate taking cognizance of an offence on a complaint shall examine 
upon oath the complainant and the witnesses present, if any, and that the substance of such 
examination shall be reduced to writing and shall be signed by the complainant and the witnesses, 
and also by the Magistrate. 


The object of such examination is to ascertain whether there is a prima facie case against the person 
accused of the offence in the complaint, and to prevent the issue of process on a complaint which is 
either false or vexatious or intended only to harass such a person- Nirmaljit Singh Hoon v. State of 
W.B. 


(3) Enquiry or investigation for further scrutiny of the complaint 
Any Magistrate, on receipt of a complaint of an offence which he is authorised to take cognizance of 
either inquire into the case himself or direct an investigation to be made by a police officer or by 
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such other person as he thinks fit for the purpose of deciding whether or not there is sufficient 
ground for proceeding. 


What the Magistrate has to see is whether there is evidence in support of the allegations made in 
the complaint, and not whether the evidence is sufficient to warrant a conviction. Its purpose is for 
deciding whether or not there is sufficient ground for proceeding. 


If the Magistrate is not satisfied with the result of the investigation, he may subsequently make an 
enquiry himself or direct a fresh investigation. 


No investigation is to be directed if the offer is exclusively triable by the Sessions Court. 
If the Magistrate decides to inquire into the case himself, he may, if he thinks fit, take evidence of 
complainant on oath. 


If the offence complained of appears to be one exclusively triable by the Sessions Court, the 
Magistrate is required to call upon the complainant to produce all his witnesses and to examine 
them on oath. [S. 202(2)]. 


(4) Dismissal of complaint 

If, after considering the statements on oath of the complainant and of the witnesses and the result 
of the enquiry or investigation under Section 202, the Magistrate is of opinion that there is no 
sufficient ground for proceeding, he shall dismiss the complaint, and in every such case he shall 
briefly record his reasons for so doing. [S. 203] 


The imperative duty of considering the relevant materials and the requirement of recording of the 
reasons are necessary safeguards against the arbitrary dismissal of a complaint. 


The dismissal of the complaint should not be ordered merely because there is no sufficient ground 
for conviction of the accused person, it can be so ordered only when there is no sufficient ground for 
proceeding. 


Therefore, unless the Magistrate finds that the evidence led before him is self-contradictory, or 
intrinsically untrustworthy, process cannot be refused if that evidence makes out a prima facie case - 
Chandra Deo Singh v. Prakash Chandra Bose. 


Issue of Process 

When any process fees or other fees are payable under any law, no process shall be issued until the 
fees are paid; and if such fees are not paid within a reasonable time, the Magistrate may dismiss the 
complaint. [S. 204(4)]. 


If the Magistrate taking cognizance of an offence considers that there is sufficient ground for 
proceeding, he shall issue process against the accused person in the following manner: 


1. if the case appears to be a summons case, he shall issue his summons for the attendance of the 
accused; or 


2. if the case appears to be a warrant case, he may issue a warrant, or if he thinks fit, a summons for 
the attendance of the accused. 


Section 205 empowers the Magistrate to dispense with the personal attendance of the accused 
person under certain circumstances. According to that section, whenever a Magistrate issues a 
summons, he may, if he sees reason so to do, dispense with the personal attendance of the accused 
person and permit him to appear by his pleader. [S. 205(1)]. 
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But the Magistrate inquiring into or trying the case may in his discretion, at any stage of the 
proceedings, direct the personal attendance of the accused and, if necessary, enforce such 
attendance in the manner provided in the Code. [S. 205(2)]. 


Supply to The Accused Person Copies Of Statements, Documents And Police Report 

It may, however, be noted that no summons or warrant shall be issued against the accused under 
Section 204(1) above, unless and until a list of the prosecution witnesses has been filed. (S. 204(2)] 
This provision would enable the accused to know the prosecution witnesses and to prepare himself 
for their cross-examination. 


In a case instituted upon a complaint made in writing, every summons or warrant issued under 
Section 204(1) above, shall be accompanied by a copy of such complaint. [S. 204(3)] The object of 
the provision is to enable the accused to know precisely the nature of the allegations made against 
him in the complaint. 


The statements recorded of all persons examined by the Magistrate; 
The confessions and statements, if any, recorded under Section 164; 


However, if the Magistrate is satisfied that any such document is voluminous, he shall, instead of 
giving a copy thereof to the accused, direct that the accused (or his pleader) will only be allowed to 
inspect it. 
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10. Explain the procedure to be followed for the trial of warrant cases 
by Magistrates 


Code of Criminal Procedure, 1973, 
Chapter XIX, 

Trial of Warrant-Cases by Magistrates 
Sections 238 — 250 


A.- Cases instituted on a police report 
S 238 - S243 


B.- Cases instituted otherwise than on police report 
S 244 - $250 


Trial of Warrant Cases 

Warrant cases are more serious than summons cases; and the trials of more serious warrant cases 
are conducted by a Sessions Court, while the not so serious warrant cases are triable by Magistrates. 
Whether an offence is triable by a Sessions Court or by a Magistrate, can be ascertained by referring 
to the appropriate entry in Column 6 of the First Schedule. 


Trial of warrant cases by Magistrates 
The provisions dealing with the trial in warrant cases by Magistrates, may, therefore, be 
conveniently divided into three groups: 


1) provisions mainly applicable in respect of cases instituted on a police report; [Ss. 238-243] 
2) provisions exclusively applicable in respect of warrant cases instituted otherwise 
than on a police report; [Ss. 244-247] and 


3) provisions which are commonly applicable to all warrant cases whether instituted on a police 
report or otherwise. [Ss. 248-250] 


Cases instituted on a police report 

(1) Supply of copies to the accused 

When the accused appears or is brought before a Magistrate at the commencement of the trial, the 
Magistrate shall satisfy himself that he has supplied to the accused copies of the police report, FIR, 
statements of persons recorded by the police during investigations, etc., as required by Section 207. 
[S. 238]. 


However, it may be noted that the accused does not have indefeasible right to claim documents 
under Section 207 - Manu Sharma v. State (NCT of Delhi). 


(2) Discharge of accused 
Before discharge is ordered; three preliminary steps are gone through: 


a) consideration of police report and title document referred to in Section 173 and which are 
furnished to the accused; 


b) examination, if any, of the accused as the Magistrate thinks necessary; and 
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c) giving prosecution and the accused an opportunity of being heard and then to consider whether 
the charge is groundless - State of Mizoram v. K. Lalruata. 


If the Magistrate, thereafter, considers the accusation against the accused to be groundless, he shall 
discharge the accused and record his reasons for so doing. [S. 239] 


(3) Framing of charge 

After considering the matters as mentioned in 2 above, if the Magistrate is of opinion that there is 
ground for presuming that the accused has committed an offence which he is competent to try and 
which, in his opinion, could be adequately punished by him, he shall frame in writing a charge 
against the accused. [S.240(1)] 


The court should not automatically frame the charge merely because the prosecuting authorities 
consider it proper to institute the case. The responsibility of framing the charge is that of the court 
and it has to judicially consider the question of doing S.37 


(4) Explaining the charge to the accused 
After the framing of the charge, it shall then be read and explained to the accused and he shall be 
asked whether he pleads guilty of the offence charged or claims to be tried. [S.240(2)] 


(5) Conviction on plea of guilty 
If the accused pleads guilty, the Magistrate shall record the plea and may convict him thereon. [S.24 
1] 


(6) Fixing date for examination of witnesses 

If the accused refuses to plead or does not plead, or claims to be tried, or the Magistrate does not 
convict the accused as mentioned In 5 above, the Magistrate shall fix a date for the examination of 
witnesses. [S.242(1)] 


The Magistrate may, on the application of the prosecution, issue summons to any of its witnesses 
directing him to attend or to produce any document or thing. [S.242(2)] 


(7) Evidence for prosecution 
On the date fixed as in 6 above for the examination of witnesses, the Magistrate is to take the 
evidence produced by the prosecution. 


(a) Examination of witnesses 

Habeeb Mohammed v. State of Hyderabad, 

It is surely the duty of the prosecution to examine all material witnesses essential for unfolding the 
prosecution story, whether in the result the effect of that testimony is for or against the case for the 
prosecution. 


However, where several persons are present at the time of the occurrence, the prosecution is not 
bound to call and examine each and everyone of these persons. 


Jodha Koda Rabari v. State of Gujarat, 
Likewise, if a witness is won over by the accused and as such is not likely to state the truth, the 
prosecution would be justified in not examining such a witness in court. 


The court may permit the cross-examination of any witness to be deferred until any other witness 
has been examined or recall any witness for further cross-examination. [S. 231(2)] 


Gandharba Das v. State of Orissa, 
The court can recall the witnesses at any stage. 
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(b) Record of evidence 
The following points are ensured while recording evidence: 


(i) As the examination of a witness proceeds, his evidence shall be taken down in writing by the 
judge himself or by his dictation in an open court, or under his direction and superintendence, by an 
officer of the court. [S. 276(I)] 


(ii) Such evidence shall ordinarily be taken down in the form of a narrative; however, any part of 
such evidence may, in the discretion of the judge, be taken down in the form of question and 
answer. [S. 276(2)] 


(iii) If the witness gives evidence in the language of the court, it shall be taken down in that 
language; if he gives evidence in any other language, it may, if practicable, be taken down in that 
language, and if it is not practicable to do so, a true translation of the evidence in the language of 
the court shall be prepared as the examination of the witness proceeds. Where the evidence is taken 
down in language other than the court language, a true translation thereof in the court-language 
shall be prepared and signed by the judge, and shall form part of the record; but in such a case when 
the evidence is taken down in English and a translation thereof in the language of the court is not 
required by the parties, the court may dispense with such translation. [S. 177] 


(iv) As the evidence of each witness is completed, it shall be read over to him in the presence of the 
accused, and shall if necessary, be corrected. [S. 278(1)], Bhagwat Singh v. State of Kerala. 


If the witness denies the correctness of any part of the evidence, the judge may, instead of 
correcting the evidence, make a memorandum thereon of the objection made to it by the witness 
and shall add such remarks as he thinks necessary. [S. 278(2)] 


(v) If the record of evidence is in a language different from that in which it has been given and the 
witness does not understand that language, the record shall be interpreted to him. [S. 278(3)] 


(vi) The evidence so taken shall be signed by the judge and shall form part of the record. [S. 276(3)] 


(vii) When a judge has recorded the evidence of a witness, he shall also record such remarks (if any) 
regarding the demeanour of such witness whilst under examination. [S. 280] This might help the 
appellate court in estimating the value of the evidence recorded by the trial court. 


(8) Steps to follow prosecution evidence 
After the completion of the prosecution evidence, two important steps are to follow: 


a) oral arguments and submission of memorandum of arguments on behalf of the prosecution; [S. 
314] and 


b) examination of accused under Section 313(I)(b). 


(9) Evidence for the defence 
The following is the method of examination of witnesses and recording of evidence for the defence: 


(a) Examination of witnesses 
After the completion of the steps mentioned in 7 and 8 above, the accused shall then be called upon 
to enter his defence and produce his evidence. [S. 243(1)] 


The Magistrate is to issue process, if so desired by the accused, for compelling the attendance of any 
witness for the purpose of examination or cross-examination or the production of any document or 
other thing - T.N. Janardhanan Pillai v. State. 
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The Magistrate may, however, refuse to issue the process if the request for the same is made by the 
accused for the purpose of vexation or delay or for the purpose of defeating the ends of justice. But 
when the accused had the opportunity of cross-examining any witness before entering upon his 
defence, process shall not be issued for compelling the attendance of such witness unless such 
attendance, in the opinion of the Magistrate, is necessary for the ends of justice. [S. 243(2)] 


(b) Written statement 
If the accused puts in any written statement, the Magistrate shall file it with the record. [S. 243(1)] 


(c) Record of the evidence 
The evidence for the defence shall be recorded in the same manner and subject to the same rules as 
for the prosecution in the trial before a Sessions Court. 


Cases instituted otherwise than on a police report 

(1) Preliminary hearing of the prosecution case 

In warrant cases instituted otherwise than on a police report, when the accused appears or is 
brought before the court, the Magistrate shall take all such evidence as may be produced in support 
of the prosecution. [S. 244] 


(2) Discharge of accused 

Upon taking evidence as mentioned above, if the Magistrate considers, for reasons to be recorded, 
that no case against the accused has been made out which, if unrebutted, would warrant his 
conviction, the Magistrate shall discharge the accused person - See, R.S. Nayak v. A.R. Antulay,[S. 
245(1)] 


Even at any previous stage of the case, the Magistrate can discharge the accused, if he (i.e. the 
Magistrate) considers the charge to be groundless. [S. 245(2)] 


In every such case, the Magistrate should exercise his power to discharge the accused judiciously, 
and not arbitrarily or capriciously. 


Where a prima facie case is made out against the accused, his discharge under Section 245(2) is 
improper - Mahant Abbey Dass v. S. Gurdial Singh. 


(3) Framing of charge 

Upon taking all such prosecution evidence as mentioned in para. | above, or at any previous stage 
(i.e. after taking part of such evidence) if the Magistrate considers that there is ground for 
presuming that the accused has committed an offence which he is competent to try and to punish 
the accused adequately, the Magistrate shall frame in writing a charge against the accused - 
Sambhaji Nagu Koti v. State at Maharashtra. [S.246(1)] 


For the purposes of framing a charge the evidence already led must be of such a nature that if it 
remains unrebutted by the defence, the accused may be convicted on it - Premawati Das v. Thakur 
Das. 


(4) Explaining the charge and the plea of the accused 
These matters are the same as explained in relation to warrant cases instituted on a police report. 
See, S. 246(2) & (3)] 


(5) Choice of accused to recall prosecution witnesses 
If the accused refuses to plead or does not plead guilty, or claims to be tried, or if the accused is not 
convicted by the Magistrate on his pleading guilty, the Magistrate shall require the accused to state 
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at the commencement of the next hearing of the case, or in an appropriate case, even forthwith, 
whether he wishes to cross-examine any of the prosecution witnesses whose evidence has been 
taken. [S.246(4)] 


If he indicates his desire to so cross-examine, the witnesses named by him shall be recalled - State of 
Karnataka v. S. Dnandapani Modaliar. [So 246(5)] 


(6) Evidence for prosecution 

All those witnesses who are produced by the prosecution are examined before the framing of the 
charge; thereafter, as mentioned in the preceding para. 5, they may, at the instance of the accused, 
be recalled for further cross-examination. Then the evidence of the remaining witnesses for the 
prosecution shall be taken. [S. 246(6)] 


If in such a case, the accused wants time to cross-examine the witnesses whose names were not 
disclosed before the charge was framed, the Magistrate should grant reasonable time to the accused 
person - Sayeeda Farhana Shamim v. State of Bihar. 


(7) Evidence for the defence 

After the completion of the prosecution evidence, arguments submitted on behalf of the 
prosecution and the examination of the accused, the accused shall be called upon to enter upon his 
defence and to produce his evidence. [S. 247] 


Under the scheme of the Code, there is no scope for the accused to lead evidence until the 
prosecution is closed and the examination of the accused under Section 313 of the Code is over. The 
Supreme Court has opined that Parliament may amend this procedure - R.S. Nayak v. A.R. Antulay. 


(8) Special course to be adopted by Magistrate 
The following special course are to be adopted by Magistrates: 


(a) Magistrate not having jurisdiction 
If in the course of any inquiry or trial before a Magistrate, the Magistrate considers the evidence as 
warranting a presumption 


(i) that he has no jurisdiction to try the case; or 
(ii) that this is one which should be tried by some other Magistrate in the district or by the CJM; 


he shall stay the proceedings and submit the case to the CJM who may thereupon try the case 
himself, or refer it for trial to any competent Magistrate subordinate to him. [S. 322] 


(b) Where case should be committed 
If in the course of any trial it appears to the Magistrate that the case is one which ought to be tried 
by a Sessions Court, he shall commit it to that court. [S. 323] 


(c) When Magistrate cannot pass sentence sufficiently severe 

If, after hearing the evidence, the Magistrate considers that the accused is guilty and that he ought 
to receive a punishment different in kind from, or more severe than that which such Magistrate is 
empowered to inflict, he may record his opinion and submit his proceeding, and forward the 
accused to the CJM. [S.325(1)] 


The CJM may examine the parties, and recall and examine any witness, and may take any further 
evidence and pass such judgment, sentence or order in the case as he thinks fit. [S.325(3)] 
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Almost a similar provision has been made specially in respect of trial of person previously convicted 
of offences against coinage, stamp-law or property. [See, S. 324] 


Common provisions regarding conclusion of trial 

(I) Acquittal or conviction 

After the close of the evidence for defence, and upon hearing the arguments, the Magistrate shall 
give judgment. In every case where a charge has been framed, if the Magistrate finds the accused 
not guilty, he shall record an order of acquittal; [S. 248(1)] 


if he finds the accused guilty, he shall hear the accused on the question of sentence and then pass 
sentence upon him according to law. [S.248(2)]. 


Provisions regarding the delivery and pronouncement of a judgment, its language and content, etc. 
are all contained in Sections 353-365. 


(2) Procedure in case of previous conviction 

In a case where a previous conviction is charged under Section 211(7), and the accused does not 
admit such previous conviction, the court may, after it has convicted the accused under Section 229 
or Section 235, take evidence in respect of the alleged previous conviction and shall record a finding 
thereon. [S. 236] This provision is meant for determining liability of the accused to enhanced 
punishment as a consequence of previous conviction. 


(3) Compensation for accusation without reasonable cause 

If the Magistrate, while discharging or acquitting the accused, thinks that there was no reasonable 
ground for making the accusation against the accused person, he may call upon the person making 
such accusation to show cause why he should not pay compensation to the accused person. 
[S.250(1)] 


After hearing such person, the Magistrate may, for reasons to be recorded, make an order fixing the 
compensation to be paid by such person to the accused person. 


The amount of such compensation shall not exceed the amount of fine which the Magistrate is 
empowered to impose. [S. 250(2)] 


The Magistrate may further order that in default of payment, the person ordered to pay such 
compensation shall undergo simple imprisonment for a period not exceeding 30 days. [S. 250(3)] 
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11. Principal Features of Fair Trial 


Code of Criminal Procedure, 1973, 

Chapter XXIV 

General Provisions as to Inquiries and Trials 
S 321 -S327 


Chapter XXXVII 
Miscellaneous 
S 474-484 


Chapter XXXI 
Transfer of Criminal Cases 
S 406 -S 412 


Overview of the common attributes of a fair criminal trial: 

1. Adversary System 

In our system of criminal trials, generally speaking, the prosecutor representing the State accuses 
the defendant (accused person) of the commission of the alleged crime; and the law requires him to 
prove his case beyond reasonable doubt. The adversary system as such recognises equal rights and 
opportunities to both the parties, i.e. the State and the accused person, to present their cases 
before the court. 


The court is more or less like an umpire and is not to take sides or to show any favour or disfavour to 
any party. It has only to decide as to which party has succeeded in proving its case according to law. 
The adversary system of trial enables an impartial and competent court to have a proper perspective 
of the case. 


2. Independent, Impartial and Competent Judges: 
The most indispensable condition for a fair trial is to have an independent, impartial and competent 
judge to conduct the trial. In this respect, the Code has made the following provisions: 


(1) Separation of judiciary from the executive 

Because of the separation, no judge or Judicial Magistrate would be in any way connected with the 
prosecution. In a criminal trial, as the State is the prosecuting party, it is of special significance and 
importance that the judiciary is freed of all suspicion of executive influence or control-direct or 
indirect. 


(2) Courts to be open [See, S. 327] 

Public trial in open court acts as a check against judicial caprice or vagaries and serves as a powerful 
instrument for creating confidence of public in fairness, objectivity and impartiality of the 
administration of criminal justice - Kehar Singh v. State (Delhi Admin.). 


The Code, therefore, provides that subject to such reasonable restrictions as the court may consider 
necessary, the place in which the court is held shall be an open court to which the public generally 
may have access. 


(3) Judge or Magistrate not to be personally interested in the case, $479-480 
Nemo debet esse judex in propria causa. No man ought to be a judge in his own cause. 
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1) The essence of the maxim has been incorporated in Section 479 of the Code. According to this 
section 


(a) no Judge or Magistrate shall except with the permission of the higher appellate court, try or 
commit for trial any case to or in which he is a party, or personally interested; and 


(b) no judge or Magistrate shall hear an appeal from any judgment or order passed or made by 
himself. 


2) Section 480 provides that no pleader who practices in the court of any Magistrate shall sit as a 
Magistrate in that court or in any court within the local jurisdiction of that court. 


(4) Transfer of cases to secure impartial trial, Chapter XXXI S406-408 

The powers of transfer of cases given to the Supreme Court, the High Court and the Sessions Court 
by Sections 406 and 408 can very well be used in appropriate cases as a means for securing a fair 
and impartial trial. 


It is interesting to note that the Supreme Court in two important cases exercised its power to 
transfer. In Zabira Habibullah H. Sheikh v. State of Gujarat, both the State and a material witness 
approached the Supreme Court seeking retrial, as the trial was not conducted properly due to the 
witnesses turning hostile and the non-cooperation of the Public Prosecutor. The Supreme Court not 
only ordered retrial but also transferred the case to the State of Maharashtra. It is of much interest 
to note that none of the parties in fact sought for transfer. Still in the interests of justice, the 
Supreme Court did transfer the case. And it rejected the subsequent challenge of its orders on the 
ground that it was transferred without a prayer and hearing of the parties. The court asserted that 
the transfer can be ordered on the basis of relief specified as incidental or ancillary to main relief. 


There was no need for formal application seeking transfer - Zabira Habibullah Sheikh v. State of 
Gujarat. 


In Ambazhagan v. Supt. of Police The petitioner wanted the criminal cases filed against the Chief 
Minister of the State to be transferred out of the State. The Supreme Court ordered transfer saying 
this: 


The petitioner has raised many justifiable and reasonable apprehensions of miscarriage of justice 
and likelihood of bias, which would require our interference in exercise of power under Section 406 
CrPC. 


(5) Competent judges made available through hierarchy of courts, Chapter III, $26-27 

A hierarchy of courts is desirable and necessary for marshalling of the limited resources available for 
the administration of criminal justice. Complicated cases of heinous offences would attract severe 
punishments and therefore, these cases should be handled with great care by better qualified and 
experienced judges. On the other hand, in case of petty offences inviting only light punishments, it 
may be more expedient to have quick trials and speedy disposals, and such cases can be 
conveniently handled by the subordinate judiciary. 


Children below 18 years of age accused of violations of law are not criminals and, therefore, their 
cases should be handled with great care and understanding by experienced and qualified judges. 
Hence, Section 27 makes a special provision that the juvenile offenders in respect of certain offences 
may be tried by the court of a Chief Judicial Magistrate (CJM) in the absence of any special courts 
established under the relevant statutes. 


Trial of rape cases, as far as practicable shall be conducted by a court presided by a woman. 
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(6) Qualifications of judges and Magistrates 
All reasonable efforts are made by the State Governments and the High Courts to recruit competent 
and qualified persons for the posts of judges and Magistrates. 


3. Parties to be Represented by Competent Lawyers 

Adversary system as a means of securing fair trial would necessarily require not only competent and 
independent judges and Magistrates, but also competent and able lawyers adequately representing 
the parties before the court. 


(1) Prosecutor representing the State 

Crime is a wrong done more to the society than to the individual victim of the crime. Therefore, ina 
criminal trial, the State representing the society comes before the criminal court and seeks 
punishment to the accused person suspected of having committed the crime. The Public Prosecutor 
or the Assistant Public Prosecutor (APP) represents the State in such trials. Provisions regarding the 
qualifications and appointments of Public Prosecutors and APP are contained in Sections 24 and 25. 


(2) Representation of the accused by a lawyer 

The adversary system of criminal trial assumes that the State using its investigative resources and 
employing competent prosecutors will prosecute the accused, who, in turn, will employ competent 
legal services to challenge the evidence of the prosecution. 


However, considering that most of the accused persons in India are uneducated and poor and are 
often unable to engage lawyers for their defence, it is highly important and necessary that proper 
arrangements are made for making the legal services available to them. 


The right to counsel is recognised because of the obvious fact that ordinarily an accused person does 
not have the knowledge of law and the professional skill to defend himself before a court of law, 
wherein the prosecution is conducted by a competent and experienced prosecutor. 


Article 22(1) of the Constitution, inter alia, provides that no person, who is arrested, shall be denied 
the right to consult and to be defended by a legal practitioner of his choice. 


Similarly, Section 303 of the Code provides that any person accused of an offence before a criminal 
court, or against whom proceedings are instituted, may of right be defended by a pleader of his 
choice. 


It has been held that the right to consult a lawyer for the purposes of defence begins from the time 
of arrest of the accused person and even before the actual beginning of the trial - Moti Bai v. State. 


It has now been laid down by the Supreme Court that the trial court is under an obligation to inform 
the accused that if he is unable to engage a lawyer on account of poverty he is entitled to obtain free 
legal services at the cost of the State - Suk Das v. Union Territory of Arunachal Pradesh. 


4. Venue of the Trial Chapter XIII 

The provisions regarding venue, i.e. the place of enquiry or trial, are contained in Sections 177-189. 
If the place of trial is highly inconvenient to the accused person and causes various impediments in 
the preparation of his defence, the trial at such a place cannot be considered as a fair trial. These 
provisions are essentially meant to facilitate fair trial. 


5. Presumption of Innocence and Burden of Proof 

The adversary system of trial that we have adopted is based on the accusatorial method; and the 
burden of proving the guilt of the accused is upon the prosecution and unless it relieves itself of that 
burden, the court cannot record a finding of the guilt of the accused - Kali Ram v. State of H.P. 
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Every criminal trial begins with the presumption of innocence in favour of the accused; and the 
provisions of the Code are so framed that a criminal trial should begin with and be throughout 
governed by this essential presumption - Talab Haji Hussain v. Madhukar Purushottam Mondkar. 


However, it has been observed that the cherished principles or golden thread of proof and 
reasonable doubt which runs through the web of our law, should not be stretched morbidly to 
embrace every hunch, hesitancy and degree of doubt - Shivaji Sahabrao Bobade v. State of 
Maharashtra. 


6. Rights of Accused Persons at the Trial 

A fair trial implies that it should be fair, both to the prosecution as well as the accused person. 
Therefore, the following rights in favour of the accused have been recognised by the Code with a 
view to make the trial fair to the accused person: 


(1) Right to know of the accusation 

In order to enable the accused to make preparations for his defence, it is essential that he be 
informed of the accusations against him. The Code, therefore, provides in unambiguous terms that 
when an accused person is brought before the court for trial, the particulars of the offence of which 
he is accused shall be stated to him. 


(2) Right of accused to be tried in his presence 
The personal presence of the accused throughout his trial would enable him to understand properly 
the prosecution case as it is unfolded in the court. 


At any stage of an enquiry or trial, if the court is satisfied that the personal attendance of the 
accused before it is not necessary in the interests of justice, or that the accused persistently disturbs 
the proceedings in court, the court may, if the accused is represented by a pleader, dispense with his 
attendance and proceed with such enquiry or trial in his absence, and may, at any subsequent stage 
of the proceedings, direct the personal attendance of such accused. [S. 317(1)] 


(3) Evidence to be taken in presence of accused 
All evidence taken in the course of the trial or other proceeding shall be taken in the presence of the 
accused, or, when his personal attendance is dispensed with, in the presence of his pleader. [S.273] 


It is also provided that while recording the evidence of an alleged victim of sexual offence or rape 
under 18 years, the court shall ensure that the woman is not confronted by the accused. 


Further, whenever any evidence is given in a language not understood by the accused, and he is 
present in court in person, it shall be interpreted in open court in a language understood by him. 
[S.279] 


(4) Right to cross-examine prosecution witnesses 

It is an important right for the purposes of defence. A criminal trial which denies the accused person 
the right to cross-examine prosecution witnesses is based on weak foundation, and cannot be 
considered as a fair trial - Sukanrai v. State of Rajasthan. 


(5) Right to produce evidence in defence 

Though the burden of proving the guilt is entirely on the prosecution and though the law does not 
require the accused to lead evidence to prove his innocence, yet a criminal trial in which the accused 
is not permitted to give evidence to disprove the prosecution case cannot be considered as just and 
fair. 


(6) Right to have reasoned decisions 
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It is expected of the trial court to notice, consider and discuss, however briefly, the evidence of 
various witnesses as well as the arguments addressed at the bar - Mukhtiar Singh v. State of Punjab. 


(7) Doctrine of "autrefois acquit" and "autrefois convict" 
According to this doctrine, if a person is tried and acquitted or convicted of an offence, he cannot be 
tried again for the same offence or on the same facts for any other offence. 


This doctrine has been substantially incorporated in Article 20(2) of the Constitution and is also 
embodied in Section 300 of the Code. The second or subsequent trial in violation of the above 
doctrine would mean unjust harassment of the accused person and can be considered as anything 
but fair and has been prohibited both by the Code and the Constitution. 


7. Expeditious Trial 

In every enquiry or trial, the proceedings shall be held as expeditiously as possible, and, in particular, 
when the examination of witnesses has once begun, the same shall be continued from day-to-day 
until all the witnesses in attendance have been examined, unless the court finds the adjournment of 
the same beyond the following day to be necessary for reasons to be recorded. [S. 309(1)] 


A criminal trial which drags on for unreasonably long time is not a fair trial. The right to speedy trial 
begins with actual restraint imposed by arrest and consequent incarceration and continues at all 
stages, namely, the stage of investigation, enquiry, trial, appeal and revision. 


It has also been held that it is neither advisable nor feasible nor judicially permissible to draw or 
prescribe an outer limit for conclusion of all criminal proceedings. 


8. All Pervasive Concept of Fair Trial 

The concept of fair trial has permeated every nook and corner of the Criminal Procedure Code, 1973. 
This is what it should be. The major objective of the Code being to provide for fair trial in the 
administration of criminal justice, it is but natural that all the provisions of the Code are attuned to 
this goal. 
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12. Explain the procedure regarding the granting of bail in cases of bailable and 
nonbailable offences. 


Code of Criminal Procedure, 1973 
Chapter XXXIII 

Provisions as to Bail and Bonds 

S 436 - S 450 


Bailable Offences 

Release on Bail is Mandatory 

(1) Where the arrestee is not accused of a non-bailable offence 

Where a person who is not accused of a non-bailable offence is arrested or detained without 
warrant, and he is prepared to give bail, the police officer or the court having custody of such person 
is required to release him on bail. The police officer or court, instead of taking bail from such 

person, may even release him on executing a bond without sureties $436(1). 


Section 440(1) specifically provides that the amount of every such bond shall be fixed with 
due regard to the circumstances of the case and shall not be excessive. 


Further, Section 440(2) empowers the High Court and the Sessions Court to direct that the bail 
required by the police officer or Magistrate be reduced. 


Inability of the accused to seek bail with surety for a week could be a ground to presume that he is 
an indigent. This explanation inserted by Act 25 of 2005 would help the court to release the accused 
without surety Section 35 of Act 25 of 2005. 


Though there is no specific provision for appeal against refusal to grant bail under Section 436(1), 
the High Court or Sessions Court can be moved for bail under Section 439. Moreover, refusal to 
grant bail in contravention of Section 436 will make the detention illegal and 

the police officer causing such detention may be held guilty of wrongful confinement under Section 
342 IPC — Dharmu Naik v Rabindranath Acharya. 


Where a person [released under the above rule contained in S. 436(1)] has failed to comply with the 
conditions of the bail as regards the time and place of attendance, the court may refuse to release 
him on bail, when on a subsequent occasion in the same case he appears or is brought in custody 
before the court. [S.436(2)] 


(2) Where no reasonable grounds exist for believing the accused guilty of non-bailable offence. - 
Where any person accused of or suspected of the commission of any non-bailable offence is 
arrested or detained without warrant by an officer in charge of a police station or appears or is 
brought before a court, and if it appears to such officer or court at any stage of the investigation, 
enquiry or trial, as the case may be, that there are no reasonable grounds for believing that the 
accused has committed a non-bailable offence, but there are sufficient grounds for further 

enquiry into his guilt, then, according to Section 437(2), the accused shall, pending such enquiry, be 
released on bail, or, at the discretion of such officer or court, on the execution by him of a bond 
without sureties for his appearance. An officer or a court releasing any person on bail under this 
provision is required to record reasons for so doing. [S. 437(4)] 
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Nonbailable Offences 

1. Circumstances in which release on bail is mandatory: 
(1) Where the investigation is not completed within the time prescribed 
A person arrested without a warrant cannot be detained by the police for more than 24 hours — S57. 
If the police officer considers it necessary to detain such person for a longer period for the purposes 
of investigation, he can do so only after obtaining a special order of a Magistrate under Section 167. 


According to Section 167(2)(a), the total period of detention of the accused which a Magistrate can 
authorise shall not exceed 


(i) Ninety days, where the investigation relates to an offence punishable with death, imprisonment 
for life or imprisonment for a term not less than ten years; or 


(ii) Sixty days, where the investigation relates to any other offence. 


On the expiry of the said period of 90 or 60 days, as the case may be, the accused person shall be 
released on bail if he is prepared to and does furnish bail; 


The object of this provision is to put pressure on the investigating agency so that the investigations 
are completed expeditiously and within reasonable time. 


This however does not mean that detention of the accused beyond the period of 60 or 90 days as 
the case may be, is illegal and therefore a ground for bail - See, Mithun Hagjer v. State of Assam. 


The question whether on submission of charge-sheet after the 90th day, the bail granted could be 
cancelled came to be examined by the Supreme Court. 


It has been held that if he exercises the right within the time allowed by law and is released on bail 
under such circumstances, he cannot be rearrested on the mere filing of the charge-sheet - See, 
Sanjay Dutt v. State Il. 


It may be noted that once the bail is granted under the above provision [S.167(2)], the court may 
cancel the bail under Section 437(5) -Kapoor Singh Nidhan Singh v. State of Haryana. 


(2) Where trial before Magistrate not concluded within 60 days 

If in any case triable by a Magistrate, the trial of a person accused of any non-bailable offence is not 
concluded within a period of 60 days from the first date fixed for taking evidence in the case, such 
person shall, if he is in custody during the whole of the said period, be released on bail to the 
satisfaction of the Magistrate, unless for reasons to be recorded in writing the Magistrate otherwise 
directs. (S. 437(6)] 


It may be noted that this provision does not apply in cases triable by a Sessions Court. 


(3) Where no reasonable grounds exist for believing the accused guilty after conclusion of trial but 
before judgment 

If, at any time after the conclusion of the trial of a person accused of a non-bailable offence and 
before judgment is delivered, the court is of opinion that there are reasonable grounds for believing 
that the accused is not guilty of any such offence, it shall release the accused, if he is in custody, on 
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the execution by him of a bond without sureties for his appearance to hear judgment delivered. (S. 
437(7)] 


2. Discretion in Granting Bail in Cases of Non-Bailable Offences 
The discretion to grant bail in cases of non-bailable offences has to be exercised according to certain 
rules and principles as laid down by the Code and judicial decisions. 


(1) Discretion in granting bail how to be exercised 

While exercising the discretion, the first and foremost thing to be remembered is that the object of 
detention pending criminal proceedings is not punishment and that law favours allowance of bail 
which is the rule, and refusal of it is an exception - Rao Harnarain Singh v. State. 


While making a decision regarding grant of bail, the following circumstances are taken into 
consideration: 


(a) the enormity of the charge; 

(b) the nature of the accusation; 

(c) the severity of the punishment which the conviction will entail; 

(d) the nature of the evidence in support of the accusation; 

(e) the nature and gravity of the circumstances in which the offence is committed; 

(f) the position and status of the accused with reference to the victim and the witnesses; 
(g) the danger of witnesses being tampered with; 

(h) the likelihood of accused fleeing from justice; 

(i) probability of the accused committing more offences; 

(j) the protracted nature of the trial; - Jagdish Kumar v. State (Delhi Admn.). 

(k) opportunity to the applicant for preparation of his defence and access to his counsel; and 
(1) the health, age and sex of the accused person, etc. 


The variables are numerous and they cannot possibly be listed exhaustively. The courts have, 
however, been unbiasedly exercising discretion to grant bail - See, Parveen Malhotra v. State. 


The police officer or the court releasing any person in a case of non-bailable offence is required to 
record reasons for doing so. [S.437(4)], Kalyan Chandra Sarkar v. Rajesh Ranjan. 


The court's discretion has now been restricted to an extent by inserting a proviso to Section 437(1) 
to the effect that a person who has been accused of offences punishable with death, life 
imprisonment or imprisonment for seven years or more shall not be released on bail without giving 
an opportunity of hearing to the Public Prosecutor — $37. 


An order refusing an application for bail does not necessarily preclude another on a later occasion 
from giving more details, materials, further developments and different considerations - Babu Singh 
v. State of U.P. 
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The court should indicate reasons. A second bail application should normally be presented before 
the judge who had rejected the earlier one - Shahzad Hassan Khan v. Ishtiaq Hussain Khan. 


(2) No bail in case of offence punishable with death or imprisonment for life 

In case of a person under arrest or detention, such a person shall not be released on bail if there 
appear reasonable grounds for believing that he has been guilty of an offence punishable with death 
or imprisonment for life. [S. 437(1)] 


However, the court may direct that any person under the age of 16 years or any woman or any sick 
or infirm person accused of such an offence be released on bail. [First Proviso to Section 437(1)] 
Here again the court releasing any person on bail will have to record in writing its reasons for doing 
so. [S.437(4)] 


(3) Bail with conditions 
While granting bail as in (1) or (2) above, the court may impose any condition which it considers 
necessary 


(a) in order to ensure that such person shall attend in accordance with the conditions of the bond 
executed under Chapter XXXIII (i.e. relating to bail); or 


(b) in order to ensure that such person shall not commit an offence similar to the offence of which 
he is accused of or the commission of which he is suspected of; and 


(c) that such person shall not directly or indirectly make any inducement, threat or promise to any 
person acquainted with the facts of the case so as to dissuade him from disclosing such facts to the 
court or to any police officer or tamper with the evidence. 


The court may also impose in the interests of justice, such other conditions as it may consider 
necessary. 


The above power to impose conditions can only be exercised 


(i) where the offence is punishable with imprisonment which may extend to seven years or more; or 
(ii) where the offence is one under Chapter VI (offences against the State), Chapter XVI (offences 
affecting the human body), or Chapter XVII (offences against property) of the IPC; or 


(iii) where the offence is one of abetment, conspiracy, or attempt in relation to any such offence as 
is mentioned in (i) or (ii) above. [S.437(3)] 


(4) Powers of High Court or Sessions Court in granting bail 
A High Court or Sessions Court may direct bail 


(a) with conditions as above and 


(b) that any condition imposed by a Magistrate when releasing any person on bail be set aside or 
modified: 


Provided that the High Court or the Sessions Court shall, before granting bail to a person who is 
accused of an offence which is punishable with imprisonment for life, give notice of the application 
for bail to the Public Prosecutor unless it is, for reasons to be recorded in writing, of opinion that it is 
not practicable to give such notice. [S.439(1)] 
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Although the High Court has concurrent jurisdiction with the Sessions Court to grant bail under 
Section 439, it is considered desirable by the High Court that the lower courts should first be moved 
in the matter. 


This is specially important because any expression of opinion by the superior court is likely to 
prejudice the trial in the lower court. Therefore, only in exceptional or special circumstances an 
application for bail may be directly made to the High Court - Hajialisher v. State of Rajasthan. 


The High Courts also should adduce reasons while passing orders - Mansab Ali v. Irsan. 
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13. Explain the provisions of Cr.PC relating to proclamation and attachment 


Code of Criminal Procedure, 1973 
Chapter VI 

Processes to Compel Appearance 
C.- Proclamation and attachment 
$82-86 


When the summons served and warrant issued could not serve the purpose of making/compelling 
the appearance of the person accused of an offence, the court may resort to further steps of 
proceeding under Sections 82 and 83 and issue proclamation and attach property of the accused. 


Proclamation (Section 82): 

The word 'proclamation' literally means "announcement". Where a person is accused of an offence 
absconds or conceals himself the court resorts to compel his appearance before the court by the 
process called ‘proclamation’. 


The word 'abscond' means "to hide himself'. Section 82, which speaks about Proclamation for 
person absconding, runs as follows: 


Proclamation for person absconding 

Section 82. 

(1) - If any Court has reason to believe that any person against whom a warrant has been issued by it 
has absconded or is concealing himself so that such warrant cannot be executed, such Court may 
publish a written proclamation requiring him to appear at a specified place and at a specified time 
not less than thirty days from the date of publishing such proclamation. 


(2) The proclamation shall be published as follows: - 
(a) it shall be publicly read in some conspicuous place of the town or village in which such person 
ordinarily resides; 


(b) it shall be affixed to some conspicuous part of the house or homestead in which such person 
ordinarily resides or to some conspicuous place of such town or village; 


(c) a copy thereof shall be affixed to some conspicuous part of the Court house; 


(d) the Court may also, if it thinks fit, direct a Copy of the proclamation to be published in a daily 
newspaper circulating in the place in which such person ordinarily resides. 


(3) A statement in writing, by the Court issuing the proclamation, to the effect that the proclamation 
was duly published on a specified day, in the manner specified. 


Inserted by the Cr. P.C. (Amendment) Act, 2005: 

(4) Where a proclamation is published and such person fails to appear at the specified place and 
time required by the proclamation, the Court may, pronounce him a proclaimed offender and make 
a declaration to that effect. 


Comment. - 

The Code has provided ample powers to execute a warrant. But if it remains unexecuted. there are 
two more remedies: 

(I) Issuing a proclamation (S.82). and 
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(2) attachment and sale of property (S. 83). 


A person who had gone abroad before the issue of the warrant of arrest cannot be said to be 
absconding or concealing - M.S.R. Gundappa v, State of Karnataka. 


Absconding does not mean absence on one day, but it means remaining out for at least some days — 
Gauri Shankar. 


While these remedies are being pursued, the Court may, if the absconder is an accused person, 
proceed under S. 299. 


To issue notice through post is not a procedure warranted by this Code for compelling appearance of 
parties in Court. The ordinary process for compelling appearance is in the first instance to issue 
summons under S. 61; and when summons so issued cannot be served it is the duty of the Court to 
issue a warrant. When the warrant also cannot be executed the Court has to proceed under ss. 82 
and 83 and issue a proclamation and attach the property of the person who is evading service of 
process — George v Joseph. 


For disobedience of the proclamation, he incurs liability to be punished under s. 174 of the Indian 
Penal Code. 


Attachment of property of Person Absconding: 
Section 83 to 85 of the Code lay down the provision relating to attachment of property. 


Sec.83 deals with attachment of property of persons absconding. 
Section 84 speaks about claims and objections with regard to attachment. 


Section 85 deals with release, sale and restoration of attached property. It is the last step resorted 
by the Court to compel the appearance of the accused before the Court. Where the accused has not 
turned up inspite of proclamation under Section 82, the Court may order the attachment of his 
property, immovable or movable or both. In case, the property is situated outside the local 
jurisdiction of the Court, the order for attachment of property may be executed through the District 
Magistrate within whose jurisdiction, such property is situated/located. 


Section 86 provides for an appeal against an order rejecting any request for restoration of property 
(Section 86). 


Section - 83. 

(1) The Court issuing a proclamation under section 82 may, for reasons to be recorded in writing at 
any time after the Issue of the proclamation, order the attachment of any property, movable or 
immovable or both, belonging to the proclaimed person: 


Provided that where at the time of the issue of the proclamation the Court is satisfied, by affidavit or 
otherwise, that the person in relation to whom proclamation is to be issued,- 


(a) is about to dispose of the whole or any part of his property, or 


(b) is about to remove the whole or any part of his property from the Local jurisdiction of the Court, 
it may order the attachment simultaneously with the issue of the proclamation, 


(2) Such order shall authorise the attachment of any property belonging to such person within the 
district in which it is made; and it shall authorise attachment of any property belonging to such 
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person without such district when endorsed by the District Magistrate within whose district such 
property is situated. 


(3) If the property ordered to be attached is a debt or other movable property, the attachment 
under this section shall be made- 


(a) by seizure; or 

(b) by the appointment of a receiver; or 

(c) by an order in writing prohibiting the delivery of such property to the proclaimed person or to 
anyone on his behalf; or 

(d) by all or any two of such methods, as the Court thinks fit 


(4) If the property ordered to be attached is immovable, the attachment under this section shall, in 
the case of land paying revenue to the State Government, be made through the Collector of the 
district in which the land is situated, and in all other cases- 


(a) by taking possession; or 

(b) by the appointment of a receiver; or 

(c) by an order in writing prohibiting the payment of rent or delivery of property to the proclaimed 
person or to anyone on his behalf; or 

(d) by all or any two of such methods, as the Court thinks fit. 


(5) If the property ordered to be attached consists of live-stock or is perishable nature, the Court 
may, if it thinks it expedient, order immediate sale thereof, and in such case the proceeds of the sale 
shall abide the order the Court. 


Comment. 

This provision is devised to put additional pressure upon the absconder by depriving him of his 
property with a view to compel him to obedience. However, the provisions of the Code not being 
applicable to contempt proceedings these sections cannot be availed of for securing the presence of 
the alleged contemner or, in default, to attach his property — Mrs. V. G. Peterson v Forbes. 


The object of attaching property of an absconder is not to punish him but to compel his appearance. 
If the property has not been confiscated or disposed of, the title thereof continues to vest in the 
owner and thereafter in his heirs — Dayanand Kalu v State of Haryana. 


Release, sale and restoration of attached property. 
85. (1) If the proclaimed person appears within the time specified in the proclamation, the Court 
shall make an order releasing the property from the attachment. 


(2) If the proclaimed person does not appear within the time specified in the proclamation, the 
property under the attachment shall be at the disposal of the State Government; but It shall not be 
sold until the expiration of six months from the date of the attachment and until any claim preferred 
or objection made under section 84 has been disposed of under that section, unless it is subject to 
speedy and natural decay, or the Court considers that the sale would be for the benefit of the 
owner; in either of which cases the Court may cause it to be sold whenever it thinks fit. 


(3) If, within two years from the date of the attachment, any person whose property is or has been 
at the disposal of the State Government, under sub-section (2), appears voluntarily or is 
apprehended and brought before the Court by whose order the property was attached, or the Court 
to which such Court is subordinate, and proves to the satisfaction of such Court that he did not 
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abscond or conceal himself for the purpose of avoiding execution of the warrant, and that he had 
not such notice of the proclamation as to enable him to attend within the time specified therein 
such property, or, if the same has been sold, the net proceeds of the sale, or, if part only thereof has 
been sold, the net proceeds of the sale and the residue of property, shall, after satisfying therefrom 
all costs incurred in consequence of the attachment, be delivered to him. 
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14. “Separate charge is the rule and joinder of charge is the exception” comment. 


The Code of Criminal Procedure, 1973 
Chapter XVII 

The Charge 

S 211 - 224 


Basic Rule Regarding Charge and its Trial 
It may be stated as a basic rule that "for every distinct offence of which any person is accused there 
shall be a separate charge, and every such charge shall be tried separately". [See, S. 218(1)]. 


A distinct offence is distinguished from another offence by 

1) difference in time and or place of their occurrence, or 

2) victims of crime being different, or 

3) the acts constituting the offences are covered by different sections. 


The object of this rule is to save the accused from being embarrassed in his defence if distinct 
offences are lumped together in one charge, or in separate charges and are tried together - Aftab 
Ahmad Khan v. State of Hyderabad. 


If the accused is to be tried in one trial upon different charges on different evidence, it is not unlikely 
that the court might get prejudiced against the accused person - See, Queen Empress v. Jwala 
Prasad. The above basic rule intends to avoid such a situation. 


Exceptions: 
The strict observance of the above rule may lead to multiplicity of trials; therefore, exceptions in 
suitable cases have been provided by Sections 218(1) proviso and 219, 220, 221 and 223. 


The exceptions to the basic rule referred to above are as follows: 


(1) Desire of accused. - 

Where the accused person, by an application in writing, so desires and the Magistrate is of opinion 
that such person is not likely to be prejudiced thereby, the Magistrate may try together all or any 
number of the charges framed against such person. [See, Proviso to S. 218(1)]. 


Similarly, where a number of persons are charged with separate offences, the Magistrate or Sessions 
Court may, if such persons, by an application in writing, so desire, and if he or it is satisfied that such 
persons would not be prejudicially affected thereby, and it is expedient to do so, try all such offences 
and persons together. [Proviso to S. 223] 


(2) Three offences of same kind within year may be charged together. - 

When a person is accused of more offences than one of the same kind committed within the space 
of 12 months from the first to the last of such offences, he may be charged with and tried at one trial 
for any number of them not exceeding three. [S. 219(1)] 


Offences are considered to be of the same kind when they are punishable with the same amount of 
punishment under the same section of the law. [S. 219(2)] 


Further, the offences of theft covered by Sections 379 and 380 shall be deemed to be of the same 
kind. [See, proviso to S. 219(2)] 
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(3) Offences committed in the course of the same transaction. — 

If, in one series of acts so connected together as to form the same transaction, more offences than 
one are committed by the same person, he may be charged with and tried at one trial for every such 
offence. [S. 220(1)] 


For instance, A rescues B, a person in lawful custody, and in so doing causes grievous hurt to C, a 
constable, in whose custody B was. A may be charged with and tried at the same time for offences 
under Sections 225 and 333 IPC. 


225. Resistance or obstruction to lawful apprehension of another person. 
333. Voluntarily causing grievous hurt to deter public servant from his duty 


Here, when offences are committed in the course of the same transaction, it is immaterial whether 
the offences are of the same kind or not, or whether their number exceeds three or whether the 
period within which they are committed is one year or more. 


(4) Offences of criminal breach of trust or dishonest misappropriation of property and their 
companion offences of falsification of accounts. — 

When a person charged with one or more offences of criminal breach of trust or dishonest 
misappropriation of property as provided in Section 212(2) or in Section 219(1) is accused of 
committing, for the purpose of facilitating or concealing the commission of that offence or those 
offences, one or more offences of falsification of accounts, he may be charged with and tried at one 
trial for every such offence. [S. 220(2)] 


(5) Same act falling under different definitions of offences. - 

If the acts alleged constitute an offence falling within two or more separate definitions of any law by 
which offences are defined or punished, the person accused of them may be charged with and tried 
at one trial for each of such offence[S.220(3)] 


For instance, A wrongfully strikes B with a cane. A may be separately charged with, and tried for, 
offences under Sections 352 and 323 IPC at one trial. 


323. Punishment for voluntarily causing hurt. 
352. Punishment for assault or criminal force otherwise than on grave provocation 


(6) Acts forming an offence, also constituting different offences when taken separately or in 
groups. - 

If several acts, of which one or more than one would by itself or themselves constitute an offence, 
constitute when combined a different offence, the person accused of them may be charged with, 
and tried at one trial for the offence constituted by such acts when combined, and for any offence 
constituted by one or more of such acts. [S. 220(4)] 

For instance, A commits robbery on B, and in doing so voluntarily causes hurt to him. A may be 
separately charged with and tried at one trial of offences under Sections 323, 392 and 394 IPC. 


(7) Where it is doubtful what offence has been committed. — 

If a single act or series of acts is of such a nature that it is doubtful which of several offences the 
facts which can be proved will constitute, the accused may be charged with having committed all or 
any of such offences, and any number of such charges may be tried at once (i.e. at one trial), or he 
may be charged in the alternative with having committed anyone of the said offences. [S. 221(1)] 
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If in such a case the accused is charged with one offence, and it appears in evidence that he 
committed a different offence for which he might have been charged as aforesaid under Section 
221(1), he may be convicted of the offence which he is shown to have committed, although he was 
not charged with it. [S. 221(2)] 


The following example will illustrate the implications of this exception: 


A is accused of an act which may amount to theft, or receiving stolen property, or criminal breach of 
trust or cheating. He may be charged with theft, receiving stolen property, criminal breach of trust 
and cheating, or he may be charged with having committed theft, or receiving stolen property, or 
criminal breach of trust or cheating, and for all these he may be tried at one trial. 


In the above case, if A is only charged with theft and it appears that he committed the offence of 
criminal breach of trust, or that of receiving stolen goods, he may be convicted of criminal breach of 
trust or of receiving stolen property (as the case may be), though he was not charged with such 
offence. 


It may be noted that the above exception is applicable in respect of cognate offences such as theft 
and criminal breach of trust and that it does not refer to offences of a distinct character such as 
murder and theft - See, Vazhambalabbal Thomachan v. State of Kerala. 


(8) Certain persons may be charged jointly. - 
The following persons may be charged and tried together: 


(a) Persons accused of the same offence committed in the course of the same transaction. 
[S. 223(a)] 


(b) Persons accused of an offence and persons accused of abetment of or attempt to commit such 
offence. [S. 223(b)] 


(c) Persons accused of more than one offence of the same kind, within the meaning of Section 219 
[i.e. those referred to in para. 3(2) above] committed by them jointly within the period of 12 
months. [S. 223(c)] 


Here the number of offences for which several accused persons could be tried need not be limited to 
three. 


(d) Persons accused of different offences committed in the course of the same transaction. [S. 
223(d)] 


(e) Persons accused of an offence which includes theft, extortion, cheating or criminal 
misappropriation, and persons accused of receiving or retaining or assisting in the disposal or 
concealment of property, possession of which is alleged to have been transferred by any such 
offence committed by the first named persons, or of abetment of, or attempting to commit any such 
last named offence. [S. 223(e)] 


(f) Persons accused of offences under Sections 411 and 414 IPC or either of those sections in respect 
of stolen property, the possession of which has been transferred by one offence. [S.223(f)] 


(g) Persons accused of any offence under Chapter XII of the IPC relating to counterfeit coin, and 
persons accused of any other under the said chapter relating to the same coin, or of abetment of or 
attempting to commit any such offence. [S. 223(g)] 
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15. Explain the contents of charge. Discuss the consequences in the event of an 
alteration in a charge 


The Code of Criminal Procedure, 1973 
Chapter XVII 

The Charge 

S 211 - 224 


Form and content of charge 
Sections 211-214 deal with what the charge should contain. According to these provisions: 


1. Every charge shall state the offence with which the accused is charged. [S.211(1)] 


2. If the law gives the offence any specific name, the offence may be described in the charge by that 
name only. [S.211(2)] 


For instance, if A is accused of "murder" or “extortion” the charge may state "that A committed 
"murder" or "extortion" without reference to the definition of those crimes. 


3. If the law does not give the offence any specific name, so much of the definition of the offence 
must be stated as to give the accused notice of the matter with which he is charged. [S.211(3)] 


For instance, A is charged under Section 184, Penal Code, 1860 (IPC)with intentionally obstructing a 
sale of property offered for sale by the lawful authority of a public servant. The charge should be 
couched in those words. 


4. The law and section of the law against which the offence is said to be committed shall be 
mentioned in the charge. [S. 211 (4)] 


5. The charge shall contain such particulars as to time and place of the alleged offence, and the 
person against whom, or the thing in respect of which, it was committed, as are reasonably 
sufficient to give the accused notice of the matter with which he is charged. [S. 212(1)] 


However, when the accused is charged with criminal breach of trust or dishonest misappropriation 
of money or other movable property, it shall be sufficient to specify the gross sum, or to describe the 
movable property, in respect of which the offence is alleged to have been committed, and the dates 
between which the offence is alleged to have been committed, without specifying particular items 
or exact dates. [S.212(2)] 


6. If the accused, having been previously convicted of any offence, is liable, by reason of such 
previous conviction, to enhanced punishment, or to a punishment of a different kind, for a 
subsequent offence, and it is intended to prove such previous conviction for the purpose of affecting 
the punishment which the court may think fit to award for the subsequent offence, the fact, date 
and place of the previous conviction shall be stated in the charge; and if such statement has been 
omitted, the court may add it at any time before sentence is passed. [S.211 (7)] 


7. When the nature of the case is such that the particulars mentioned in the above six sub- 
paragraphs do not give the accused sufficient notice of the matter with which he is charged, the 
charge shall also contain such particulars of the manner in which the alleged offence was committed 
as will be sufficient for that purpose. [S.213] 
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8. The fact that the charge is made is equivalent to a statement that every legal condition required 
by law to constitute the offence charged was fulfilled in the particular case. [$.211(5)] 


9. The charge shall be written in the language of the court. [S.211 (6)] 


10. In every charge, words used in describing an offence shall be deemed to have been used in the 
sense attached to them respectively by the law under which such offence is punishable. [S. 214] 


The forms in which the charges may be framed are set forth in Form 32 of the Second Schedule 
appended to the Code, and the same may be used with such variations as the circumstances of each 
case may require. [S.476] 


Alteration Of Charge And The Procedure Thereafter 
According to Section 216(1), any court may alter or add to any charge at any time before judgment is 
pronounced - See, E. Subbarao v. State. 


Moreover, the fact of alteration of charges should be communicated to the accused so as to enable 
him to prepare himself to meet the challenges - Hari Pal Singh v. State of U.P. 


In Ranbir Yadav v. State of Bihar it was stated that on a combined reading of Sections 216 and 217, it 
is evident that after an alteration of charges the interest of the prosecution and the accused has to 
be safeguarded by permitting them to further examine or cross-examine the witnesses already 
examined. 


The following procedure is to be followed after the alteration or addition of the charge: 
1. Every such alteration or addition shall be read and explained to the accused. [S.216(2)] 


2. If the change in the charge is such that proceeding immediately with the trial is not likely to 
prejudice any party in the conduct of the case, the court may, after such change has been made, 
proceed with the trial as if the altered or added charge had been the original charge. [S.216(3)] 


3. If the change is such that proceeding immediately with the trial is likely to prejudice any party as 
aforesaid, the court may either direct a new trial or adjourn the trial for such time as may be 
necessary. [S.216(4)] 


4. If the offence stated in the altered or added charge is one for the prosecution of which previous 
sanction is necessary, the case shall not be proceeded with until such sanction is obtained, unless 
sanction has been already obtained for a prosecution on the same facts as those on which the 
changed charge is founded. [S. 216(5)] 


5. Whenever a charge is altered after the commencement of the trial, every party shall be allowed 


(a) to recall or resummon, and examine with reference to such change in the charge any witness 
who may have been examined, unless the court, for reasons to be recorded in writing, considers that 
the party desires to recall or re-examine such witness for the purposes of vexation or delay or for 
defeating the ends of justice; and 


(b) also to call any further witness whom the court may think to be material. [$.217] 


Unless the court passes a specific order and directs a new trial, it cannot be presumed that a new 
trial has commenced only because an alteration or addition to a charge which has been read over 
and explained to the accused has been made. Any such direction given by the court has to be judged 
on the touchstone of prejudice to the accused or the prosecution. 
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16. What is Taking cognizance of offence? Discuss the limitations on the powers of 
court to take cognizance of an offence 


Code of Criminal procedure, 1973 

Chapter XIV 

Conditions Requisite for Initiation of Proceeding 
S 190 - 199 


Cognizance Of Offence 

Meaning: 

Taking cognizance of an offence is the first and foremost step towards trial. Cognizance literally 
means knowledge or notice, and taking cognizance of offence means taking notice, or becoming 
aware of the alleged commission of an offence. Obviously, the judicial officer will have to take 
cognizance of the offence before he could proceed to conduct a trial. 


The Code has not defined or specifically explained the expression "cognizance of an offence" or 
"taking cognizance of an offence". However, the meaning of the expression is now well settled by 
courts. Taking cognizance does not involve any formal action or indeed action of any kind, but occurs 
as soon as a Magistrate as such applies his mind to the suspected commission of an offence for the 
purpose of proceeding to take subsequent steps (under S. 200, or S. 202, or S. 204) towards enquiry 
and trial - See, Tufa Ram v. Kishore Singh. 


It is trite that before taking cognizance the court should satisfy that the ingredients of the offence 
charged are there — Gautham Sahu v State of Orissa. 


It includes intention of initiating a judicial proceeding against an offender in respect of an offence or 
taking steps to see whether there is a basis for initiating judicial proceeding — See Pitambar Buhan v 
State. 


It is also settled that a court can take cognizance only once and after that it becomes functus officio 
— Ibrahim Khan v State of Rajasthan. 


When a Magistrate applies his mind not for the purpose of proceeding as mentioned above, but for 
taking action of some other kind, for example, ordering investigation under Section 156(3), or issuing 
a search warrant for the purpose of the investigation, he cannot be said to have taken cognizance of 
the offence — Tula Ram v Kishore Singh. 


Limitations On The Power To Take Cognizance Of An Offence 
Sections 195-199 are exceptions to the general rule contained in Section 190 regarding taking 
cognizance of an offence. The analysis of Sections 195-199 will bring Out the following points: 


(1) Prosecution for contempt of lawful authority of public servants. - 
No court shall take cognizance except on the complaint in writing of the public servant concerned or 
of some other public servant to whom he is administratively subordinate. [S. 195(1)(a)] 


Where such a complaint has been made by a public servant, any authority to which he is 
administratively subordinate can order the withdrawal of the complaint and send a copy of such 
order to the court; and upon its receipt by the court, no further proceedings shall be taken on the 
complaint. However, any such withdrawal shall not be ordered if the trial in the court of the first 
instance has been concluded. [S$.195(2)] 
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Offences relating to contempt of lawful authority of public servants are: 
Absconding to avoid service of summons, 

Preventing service of summons, 

Not obeying the legal order of the public servant to attend, 

Not producing a document when so required, 

Knowingly furnishing false information, 

Refusing to take oath, etc. 


The object of this provision is to save the accused person from vexatious or baseless prosecutions 
prompted by vindictive feelings on the part of the private complainants - See, Ashok v. State. 


(2) Prosecution for offences against public justice and for offences relating to documents given in 
evidence. — 

No court shall take cognizance, except on the complaint in writing of that court, or of some other 
court to which that court is subordinate. [S. 195(1)(b)] 


The sections of IPC referred to above in sub-clause (i) of Section 195(1)(b) relate to: 
giving or fabricating false evidence, 

false statement made in any declaration, 

using as true a false declaration, 

false personation, 

fraudulent removal or concealment of property to prevent its seizure in legal process, 
claiming property without right to prevent its seizure, etc. 


For the purposes of Section 195(1)(b), the term "court" means a civil, revenue or criminal court, and 
includes a tribunal constituted by or under a Central, Provincial or State Act if declared by that Act to 
be a court for the purposes of Section 195. [S. 195(3)] 


For the purposes of Section 195(1)(b), a court shall be deemed to be subordinate to the court to 
which appeals ordinarily lie. 


The purpose of Section 195(1)(b) is to bar private prosecutions where the course of justice is sought 
to be perverted, leaving it to the court itself to uphold its dignity and prestige. 


While the above Section 195(1)(b) provides that no cognizance shall be taken of certain offences 
except on a complaint by the court concerned, Section 340 lays down the procedure, the court 
concerned should adopt when any such offence appears to have been committed. 


(3) Prosecution for offences against the State. - 

No court shall take cognizance except with the previous sanction of the Central Government or the 
State Government. [S. 196(1)]. Before according sanction, the concerned government may order a 
preliminary investigation by a police officer not being below the rank of Inspector. 


The offences against the State are: 

Waging war against the Indian government, sedition, etc., 
Promoting enmity between different groups of people, 
Imputations or assertions prejudicial to national integration, 
Deliberate acts outraging the religious feelings of any class, 
Statements conducive to public mischief, etc. 
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The object of this restrictive provision is to prevent unauthorised persons from intruding in matters 
of State by instituting prosecutions, and to secure that such prosecutions, for reasons of policy, shall 
only be instituted under the authority of government. 


(4) Prosecution for the offence of Criminal Conspiracy. — 

No court shall take cognizance of the offence of criminal conspiracy punishable under Section 120-B 
IPC, other than a criminal conspiracy to commit an offence punishable with death, imprisonment for 
life or rigorous imprisonment for a term of two years or upwards, unless the State Government or 
the District Magistrate has consented in writing to the initiation of the proceedings. [S. 196(2)] 


In case of conspiracies which are of petty nature, it was thought by the legislature that private 
complaints should not be freely allowed and prosecutions should be instituted only when they are 
necessary in the public interest. 


Before according sanction, the concerned government may order a preliminary investigation by a 
police officer not being below the rank of Inspector. 


(5) Prosecution of Judges and Public Servants. - 

According to Section 197(1), no court shall take cognizance of any offence alleged to have been 
committed by a person who is or was a judge or Magistrate or a public servant, except with the 
previous sanction of the appropriate State or Central Government. 


It is proper that the protection under the section is needed as much after retirement of the public 
servant as before retirement. The protection afforded by the section would be rendered illusory if it 
were open to a private person harbouring a grievance to wait until the public servant ceased to hold 
his official position, and then to lodge a complaint. 


The Central Government or the State Government, as the case may be, may determine the person 
by whom, the manner in which, and the offence or offences for which, the prosecution of such 
Judge, Magistrate or Public Servant is to be conducted, and may specify the court before which the 
trial is to be held. [S.197(4)] 


The object of this restrictive rule is to enable the public servants performing onerous and 
responsible functions to act fearlessly by protecting them from false, vexatious or mala fide 
prosecutions. 


In order to attract Section 197 it is necessary that the accused person must have committed the 
offence while acting or purporting to act in the discharge of his official duty. Whether the offence 
was so committed or not, is a question of fact to be determined on the circumstances of each case - 
Bhagwan Prasad Srivastava v. N.P. Mishra. 


Thus, a judge neither acts nor purports to act as a judge in receiving a bribe, though the judgment 
which he delivers may be such an act; nor does a government medical officer act or purport to act as 
a public servant in picking the pocket of a patient whom he is examining, though the examination 
itself may be such an act. The test may well be whether the public servant if challenged can 
reasonably claim that what he does, he does in virtue of his office - Gill v. R. 


By an amendment in 2013, it is clarified that no sanction is required to prosecute a public servant 
accused of an offence punishable under Sections 166-A, 166-B, 354, 354-A to 354-D, 370, 376, 376- 
A, 376-C, 376-D and Section 509 IPC. 
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A question arose as to whether an officer of a public sector bank is a public servant for the purpose 
of Section 197. It has been categorically laid down by the Supreme Court that such an employee is 
not a public servant inasmuch as he can be removed from service without the sanction of 
government - See, K. Ch. Prasad v. j. Vanalatha Devi. 


(6) Prosecution of members of Armed Forces. — 

No court shall take cognizance of any offence alleged to have been committed by any member of the 
armed forces of the Union while acting or purporting to act in the discharge of his official duty, 
except with the previous sanction of the Central Government. [S. 197(2)] 


The State Government may, by notification, direct that the above rule shall apply to such class or 
category of the members of the forces charged with the maintenance of public order as may be 
specified therein, wherever they may be serving, and thereupon the above rule [i.e. S. 197(2)] will 
apply as if for the expression "Central Government" occurring therein, the expression "State 
Government" were substituted. [S. 197(3)] 


(7) Prosecution for Offences against Marriage. — 
No court shall take cognizance of any offence punishable except upon a complaint by some person 
aggrieved by the offence. [S. 198(1)] 


The above rule also applies in respect of the abetment of or attempt to commit any of the offences 
mentioned therein. [S. 198(7)] 


The six offences are: 

Deceitful cohabitation by man, 

Bigamy, 

Bigamy with concealment of former marriage, 

Fraudulently going through marriage ceremony without lawful marriage, 
Adultery, 

Enticing of a married woman. 


The object of Section 198(1) above is to prevent strangers from interfering in family life when the 
aggrieved family members themselves are unwilling to agitate against the alleged wrong. 


It has been specifically provided by Section 198(2) that in respect of the offences of adultery [S. 497 
IPC and enticing, etc. committed by a married woman [S. 498 IPC, no person other than the husband 
of the woman shall be deemed to be the aggrieved person. 


However, it has also been provided that in the absence of the husband, some person who had care 
of the woman on his behalf at the time of the commission of such offence may, with the leave of the 
court, make a complaint on behalf of the husband. [See, proviso to S. 198(2)] - V. Reuatbi v. Union 
of India. 


In special cases, the following persons may make complaint in respect of any such offence in the 
circumstances mentioned below: 


(a) Where the aggrieved person is under the age of 18 years, or is an idiot or a lunatic, or is suffering 
from sickness or infirmity and is unable to make a complaint, or is a woman who, according to the 
local customs and manners, ought not to be compelled to appear in public, some other person may, 
with leave of court, make a complaint on his or her behalf. [Proviso (a) to S. 198(1)] 


59 


(b) Where the aggrieved person is the husband and he is serving in the armed forces of the Union 
under conditions which are certified by his Commanding Officer as precluding him from obtaining 
leave of absence to enable him to make a complaint in person, some other person authorised as 
mentioned below may make a complaint on behalf of such husband. [Proviso (b) to S. 198(1)] 


The above said authorisation shall be 
i) in writing, 
ii) signed or otherwise attested by the husband, 


iii) shall contain a statement to the effect that he has been informed of the allegations upon which 
the complaint is to be founded, 


iv) shall be counter-signed by his Commanding Officer, and 


v) shall be accompanied by a certificate signed by that officer to the effect that leave of absence for 
the purpose of making a complaint in person cannot for the time being be granted to the husband. 
[So 198(4)] Sub-section (5) of Section 198 makes a presumption as to the genuineness of the 
certificate. 


(c) Where the person aggrieved by an offence is the wife, complaint may be made on her behalf by 
her father, mother, brother, sister, son or daughter or by her father's or mother's brother or sister, 
or, with leave of the court, by any other person related to her by blood, marriage or adoption. 


(8) Prosecution of husband for rape. — 

No court shall take cognizance of an offence under Section 376 IPC (rape), where such offence 
consists of sexual intercourse by a man with his own wife, the wife being under 15 years of age, if 
more than one year has elapsed from the date of the commission of the offence. [S. 198(6)] 


No court shall take cognizance of an offence under Section 376-B (rape by husband of the victim 
woman, when they are living separately, except upon a complaint by wife against husband and 
unless the court satisfied, prima facie of the facts constituting the offence. [S. 198-B] 


(9) Prosecution for Defamation. - 
No court shall take cognizance of an offence except upon a complaint made by some person 
aggrieved by the offence. [S. 199(1)] 


The offences referred to above relate to- 

Defamation, 

Printing or engraving of defamatory matter, 

Sale of printed substance containing defamatory matter. 


There are two exceptions to the above rule: 


(a) Where the aggrieved person is under the age of 18 years or is an idiot or a lunatic, or is suffering 
from sickness or infirmity and is unable to make a complaint, or is a woman who, according to the 
local customs and manners, ought not to be compelled to appear in public, some other person may, 
with the leave of the court, make a complaint on his or her behalf. [Proviso to S. 199(1)] 


(b) When any such offence as mentioned above in Section 199(1) is alleged to have been committed 
against a person who, at the time of such commission, is the President or Vice-President of India, the 
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Governor of a State, the Administrator of a Union Territory, or a Minister of the Union or of a State 
or of a Union Territory, or any other public servant employed in connection with the affairs of the 
Union or of a State, in respect of his conduct in the discharge of his public functions, a Sessions Court 
may take cognizance of such offence, without the accused being committed to it, upon a complaint 
in writing made by the Public Prosecutor. [S. 199(2)] 


The complaint can be made only with the previous sanction 


i) of the State Government, in the case of a person who is or has been the Governor of that State, or 
Minister of that government, or in the case of any other public servant employed in connection with 
the affairs of the State; or 


ii) of the Central Government in any other case. [S. 199(4)] 


The primary object behind this special provision contained in Section 199(2) above is to enable the 
government to maintain confidence in the purity of administration when high dignitaries and other 
public servants are wrongly defamed. 


61 


17. Discuss the procedure to be followed by criminal courts in compelling the 
appearance of a person 


Code of Criminal Procedure 
Chapter VI 

Processes to Compel Appearance 
S 61-90 


Chapter VI containing Sections 61 to 90 of the Code of Criminal Procedure, 1973 lays down the 
provisions relating to 'Process to Compel Appearance’ . 


Section 90 of the Code of Criminal Procedure provides for four methods to compel appearance of an 
accused as follows: 


1. Summons (Ss. 61-69), 

2. Warrant of Arrest (Ss. 70-81). 

3. Proclamation and Attachment (Ss. 82-86); and 
4. Other Rules regarding Processes (Ss. 87-89). 


1. Summons (Sections 61-69): 

It is a document issued from the office of a Court of justice calling upon the person to whom it is 
directed to attend before a judge or officer of the Court. 'Summons' is a milder form of process 
issued 


(i) for enforcing the appearance of the accused or witness and 


(ii) for production of a document or thing. It bears the seal of the Court and contains the name and 
address of the person summoned, date and time, when he (person summoned) is required to appear 
before the Court. It is a written order of the Court in duplicate addressed to the person concerned 
directing him to appear before a particular court on a specified date and time (Section 61). 


Summons may be served by a Police Officer or an Officer of the Court or a Public Servant. It may be 
served to the person concerned i.e. an accused or a witness or to the Head of the 
Institution/Organisation, where the person summoned (accused or witness) is employed. 


Procedure for service of summons: 
Following procedure is followed for service of summons. 


i) Form of summons (Sec.61): 

Every summons issued by a Court under this Code hall be in writing, in duplicate, signed by the 
presiding officer of such Court or by such other officer as the High Court may, from time to time, by 
rule direct, and shall bear the seal of the Court. 


ii) Summons how served (Sec. 62): 

Summon hall be served as far as possible, personally to the person summoned by delivering or 
tendering him the first copy and shall get the acknowledgement by obtaining his signature on the 
back of the duplicate. 


iii) Service of summons on Corporate Bodies and Societies (Sec.63): 
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When a person summoned is a society or corporation, it is to be served to its principal officer i.e., its 
Secretary, Local Manager, or Principal officer of the Corporation or addressing a registered letter to 
its Chief Officer in India. 


Central Bank of India v. D.D.A., (1981 Cr.LI 1476 (Delhi): 
It is held in this case that Branch Manager is a local Manager and if summons has been served on 
him, the service hall be deemed to have been effected on the Company. 


iv) Service, when person summoned cannot be found (Sec.64): 

Where the person summoned cannot, by the exercise of due diligence, be found, the summons may 
be served by leaving one of the duplicates for him with some adult male member of his family 
residing with him, and the person with whom the summons is so left shall, if so required by the 
serving officer, sign a receipt therefore on the back of the other duplicate. 


Explanation: A servant is not a member of the family within the meaning of this section. 


v) Procedure when service cannot be effected as before provided (Sec. 65): 
In case, it is not possible to serve summons under above means, a duplicate copy of the summons is 
to be affixed to some conspicuous part of the house (door etc. of the person summoned). 


vi) Service of Government servant (Sec.66): 

In case, the person summoned is a public servant, it is to be served to the Head of the Department. 
The Head of the Department shall see that it is personally served to him and the duplicate copy of 
the summons duly signed by the head of the Department must be returned to the Court. 


vii) Service of summons outside local limits (Sec.67): 
When the Court serves summons outside its jurisdiction, it should be served in duplicate to the 
Magistrate of the local jurisdiction, where the person summoned resides. 


viii) Proof of service in such cases and when serving officer not present (Sec. 68): 

Where the officer who has served a summons is not present at the hearing of the case, an affidavit, 
purporting to be made before a Magistrate, that such summons has been served, and a duplicate of 
the summons purporting to be endorsed by the person to whom it was delivered or tendered or 
with whom it was left, shall be admissible in evidence. 


The affidavit mentioned in this section may be attached to the duplicate of the summons and 
returned to the Court. 


ix) Service of summons of witness by post (Sec.69): 
Where summons is served to witness, a copy of the same should be sent simultaneously to his 
residential address by registered post . 


When an acknowledgement purporting to be signed by the witness or an endorsement purporting to 
be made by a postal employee that the witness refused to take delivery of the summons has been 
received, the Court issuing the summons may declare that the summons has been duly served. 


2. Warrant (Sections 70-81): 

The second method of securing attendance of a person is by means of a warrant of arrest. Warrant is 
a written order of a Court/Magistrate addressed to one or more Police Officers, whose name or 
designation is mentioned in it, directing to arrest a person, whose name and address is given with 
the offence charged, for the purpose of producing him before the Magistrate, who signs and fixes 
the seal of the Court on it. A warrant once issued shall remain in force until it is cancelled by the 
Court, which issued it or until it is executed. 
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Form No.2 of the Second Schedule of the Code contains the model warrant of arrest with the 
following contents. 


i) It shall be in writing. 

ii) It shall be signed by the presiding officer of the Court. 

iii) It shall bear the seal of the Court. 

iv) It shall bear the name and designation of the person, who is to execute it. 
v) It contains the name and address of the accused. 

vi) It must also state the offence, with which the accused is charged; and 

vii) It must contain the date of issue. 


Age: 

A Magistrate or trial judge authorized to issue warrants for detention of prisoner should ensure that 
every warrant authorizing detention specifies the age of the person to be detained. It shall be open 
to the jail authorities to refuse to honour a warrant if the age of the person remanded to jail custody 
is not indicated. It would be lawful for such officers to refer back the warrant to the issuing Court for 
rectifying the defect before it is honoured (Sanhay Suri v. Delhi Administration, Delhi, 1988 Cr.L.J. 
705 : AIR 1988 SC 414). 


Types: 
Warrants are categorized under two heads, namely, bailable warrants and non-bailable warrants. 


Sec.71 deals with bailable warrants and lays down that a warrant may contain a direction of the 
Court that if the person to be arrested executes a bond with sufficient sureties for his attendance 
before the Court at a specified time, the serving officer shall take such security and release him from 
custody. Such a bailable warrant shall also state the number of sureties, the amount of the bond and 
the time at which the arrested person is to attend the Court. 


Generally, a warrant is addressed/directed to one or more police officers. But under Sec. 72 of the 
Code, it may be directed to other persons, 


i) if there is an immediate necessity to arrest a person; and 
(ii) no police officer is immediately available. 


Section 73 empowers the Chief Judicial Magistrate or a Magistrate of First Class to direct a warrant 
to any person within his local jurisdiction for the arrest of 


(i) any escaped convict; 
(ii) proclaimed offender; or 
(iii) any person accused of a non-bailable offence, who is avoiding arrest. 


Procedure: 
The Police Officer, to whom warrant is addressed shall notify the substance of the warrant to the 
person to be arrested, and shall show it to him if necessary (Section 75). 
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After arrest is made, the person arrested should be presented before the Magistrate within 24 
hours. The journey period from place of arrest to the Court is excluded for the purpose of computing 
24 hours (Section 76). 


The warrant may be executed anywhere in India (Section 77). 


Sections 78 to 81 of the Code lay down the procedure to be adopted for execution of warrant 
outside the local limits of the jurisdiction of the Court issuing the same. 


Section 78 provides for warrant forwarded for execution outside jurisdiction. Where warrant is to be 
executed outside the jurisdiction, such warrant may be forwarded by post to the concerned 
Executive Magistrate or Superintendent of Police or Commissioner of Police so as to cause execution 
of that warrant. 


According to Section 79, when a warrant directed to a Police Officer is to be executed beyond the 
local jurisdiction of the Court, he shall take it for enforcement either to an Executive Magistrate or to 
a Police Officer not below the rank of an Officer incharge of a police station, within the local limit of 
whose jurisdiction, the warrant is to be executed. 


3. Proclamation and Attachment (Sections 82-86): 

Proclamation (Section 82): 

When the summons served and warrant issued could not serve the purpose of making/compelling 
the appearance of the person accused of an offence, the court may resort to further steps of 
proceeding under Sections 82 and 83 and issue proclamation and attach property of the accused. 


The word 'proclamation' literally means "announcement". Where a person is accused of an offence 
absconds or conceals himself the court resorts to compel his appearance before the court by the 
process called ‘proclamation’. 


The word ‘abscond' means "to hide himself'. Section 82, speaks about Proclamation for person 
absconding. 


Attachment of Property (Sections 83-85): 
Section 83 to 85 of the Code lay down the provision relating to attachment of property. 


Sec.83 deals with attachment of property of persons absconding. 
Section 84 speaks about claims and objections with regard to attachment. 


Section 85 deals with release, sale and restoration of attached property. It is the last step resorted 
by the Court to compel the appearance of the accused before the Court. Where the accused has not 
turned up inspite of proclamation under Section 82, the Court may order the attachment of his 
property, immovable or movable or both. In case, the property is situated outside the local 
jurisdiction of the Court, the order for attachment of property may be executed through the District 
Magistrate within whose jurisdiction, such property is situated/located. 


Section 86 provides for an appeal against an order rejecting any request for restoration of property 
(Section 86). 


4. Other Processes (Sections 87-89): 
The other rules regarding processes to compel appearance are enshrined under Sections 87 to 89 of 
the Code. Section 87 empowers the court to issue a warrant in lieu of or in addition to a summons. 
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According to Section 88, the Court/Magistrate competent to issue summons or warrant or any other 
court to which the case may be transferred for trial may require such person to execute a bond with 
or without sureties for his appearance in the Court. If the person bound by the bond does not 
appear in the Court, the Court/Magistrate has a right to cancel such bond and issue warrant 
directing such person (accused or witness) be arrested and produced before the Court. 
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18. What is Bail? 


Code of Criminal Procedure, 1973 
Chapter XXXIII 

Provisions as to Bail and Bonds 

S 436 - S 450 


One important purpose of arrest is to secure the presence of the accused person at the time of his 
enquiry or trial and to ensure that he is available to receive sentence on conviction. If this purpose 
can be achieved without forcing detention on the accused during enquiry or trial, it would be an 
ideal blending of two apparently conflicting claims, namely, freedom of the individual and the 
interests of justice. The provisions relating to bail aim at such blending. They have been enacted with 
a view to restoring liberty to the arrested person without jeopardising the objectives of arrest. 


The release on bail is crucial to the accused as the consequences of pre-trial detention are grave. If 
release on bail is denied to the accused, it would mean that though he is presumed to be innocent 
till the guilt is proved beyond reasonable doubt, he would be subjected to the psychological and 
physical deprivations of jail life. The jailed accused loses his job and is prevented from contributing 
effectively to the preparation of his defence. Equally important, the burden of his detention 
frequently falls heavily on the innocent members of his family - Moti Ram v. State of M.P. 


Therefore, the law of bails attempts to devise such a system and to operate it in such a manner as to 
enable it to release on bail maximum number of accused persons without seriously endangering the 
objectives of arrest and trial. 


Where the arrestee is accused of a serious crime and the nature of the evidence against him is such 
that he is likely to be convicted and punished severely, it would be plausible to presume that he 
would be prone to abscond or jump bail in order to avoid trial and the consequential sentence. In 
such a case, it would be rather unwise to release him on bail. 


Further, where the accused person, if released on bail, is likely to put obstructions in having a fair 
trial by destroying the evidence or by tampering with the prosecution witnesses, or where the 
accused person is likely to commit more offences during the period of his release on bail, it would be 
improper to release such a person on bail. 


For the above considerations, the legislature has given some precise directions for making bail 
decisions. Where the legislature confers discretion in making such decisions, the discretion is to be 
exercised according to the guidelines provided by law; in addition, the courts have evolved certain 
norms for the proper exercise of the discretion. 


There is no definition of bail in the Code, although the terms "bailable offence" and "non-bailable 
offence" have been defined S.2(a). Bail has been defined in the Law Lexicon as security for the 
appearance of the accused person on giving which he is released pending trial or investigation - 
Govind Prasad v. State of W.B. 


What is contemplated by bail is "to procure the release of a person from legal custody, by 
undertaking that he shall appear at the time and place designated and submit himself to the 
jurisdiction and judgment of the court". 


67 


In fact when a person is granted bail, he is deemed to be under the custody of the court - See, 
Thaniel Victor v. State. 


The Allahabad High Court explained this position thus: 

As soon as an accused surrenders before a court he submits to the jurisdiction of the Court and the 
right of the police to arrest him does not exist thereafter. When an accused surrenders and is 
released on personal bond he remains in the custody of the Court - Issma v. State of U.P. 


The Supreme Court has held that bail covers both release on one's own bond, with or without 
sureties - Moti Ram v. State of M.P. 


The questions when sureties should be demanded and what sum should be insisted upon are 
dependent on variables. 


Bail may be applied for even after its rejection by the court in the first or subsequent instances. 
There is no provision for the operation of constructive res judicata in dealing with such applications 
Gama v State of U.P. 


Subsequent bail applications, after the first application has been rejected, should be placed before 
the same judge who had passed orders earlier. This convention has its aim of preventing abuse of 
process of court — Shahzad Hassan Khan v Istiaq Hussain Khan. 


It has been held that simply because a co-accused has been granted bail, another similarly placed co 
accused may not be granted bail — Nanha v State of U.P. 
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19. What is Charge? 


The Code of Criminal Procedure, 1973 
Chapter XVII 

The Charge 

S 211-S 224 


A "charge" simply means an accusation. For the purposes of trial procedures under the Code, it 
signifies a formal accusation in writing against a person that he committed an offence. 


In all trials under the Code, the accused is to be informed of the accusation in the beginning itself. In 
case of serious offences, it is further required that the accusation is precisely and clearly formulated 
in writing. It may also be noted that whatever may be the nature and type of the trial, it is always for 
the court to frame a charge against the accused. In framing the charge in a case instituted upon a 
police report, the court is required at the time of framing of the charge to confine its attention to 
documents referred to under Section 173 - See, State of J&K v. Sudershan Chakkar. 


173.Report of police officer on completion of investigation 


In any trial of a warrant case, whether it is before a Sessions Court, or whether it is by a Magistrate, 
a formal charge in writing is essential; while in a trial of a summons case or in a summary trial, it is 
enough if, instead of a formal charge, the substance of the accusation is stated to the accused: 


At the stage of framing charge, there needs to be only prima facie case and there is no need for 
appreciating evidence at this stage. Even in the cases instituted otherwise than on a police report, 
the Magistrate is required to write an order showing reasons only if he decides to discharge the 
accused - See, R.S. Misra v. State of Orissa. 


But if he decides to frame charge, he could do so without adducing any reasons - Kanti Bhadra Shah 
v. State of W.B. 


At the time of framing charges, the court is not required to see as to whether trial will end in 
conviction or not — Yogesh v State of Maharashtra. 


At this stage of charging, the trial judge is not empowered to invoke Section 311 and call witnesses. 
The expression "at any stage" in Section 311 is to be interpreted with reference to the context of the 
provisions of Section 227 — Bijoyesh Ghosh v State of w.B. 


311. Power to summon material witness, or examine Person Present 
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20. Write short notes on Proclaimed offender 


Code of Criminal Procedure, 1973 
Chapter IV 

B.-Aid to the Magistrates and the Police 
S 37-S 40 


Definition: 
The expression “Proclaimed Offender” has been defined in S.40(2)(ii) 


The expression "proclaimed offender" includes any person proclaimed as an offender by any Court 
or authority in any territory in India to which this Code does not extend, in respect of any act which 
if committed in the territories to which this Code extends, would be an offence punishable under 
any of the following sections of the Indian Penal Code, (45 of 1860) namely, 302, 304, 382, 392 to 
399 (both inclusive), 402, 435, 436, 449, 450 and 457 to 460 (both inclusive); 


Information about: 

Section 40. 

Duty of officers employed in connection with the affairs of a village to make certain report. - 

(1) Every officer employed in connection with the affairs of a village and every person residing in a 
village shall forthwith communicate to the nearest Magistrate or to the officer in charge of the 
nearest police station, whichever is nearer, any information which he may possess respecting- 


(b) the resort to any place within, or the passage through, such village of any person whom he 
knows, or reasonably suspects, to be a thug, robber, escaped convict or proclaimed offender; 


Arrest of Proclaimed Offender: 
Section 41(1)(c): The police may arrest without warrant any proclaimed offender. 


Section 43. 

Arrest by Private person and procedure on such arrest. - 

(1) Any private person may arrest or cause to be arrested any person who in his presence commits a 
non-bailable and cognizable offence, or any proclaimed offender, and, without unnecessary delay, 
shall make over or cause to be made over any person so arrested to a police officer, or, in the 
absence of a police officer, take such person or cause him to be taken in custody to the nearest 
police station. 


Section 73. 

Warrant may be directed to any person. — 

(1) The Chief Judicial Magistrate or a Magistrate of the first class may direct a warrant to any person 
within his local jurisdiction for the arrest of any escaped convict, proclaimed offender or of any 
person who is accused of a non-bailable offence and is evading arrest. 


Section 173. 


The investigating officer cannot acquit an absconding accused on the ground that the investigation 
has been kept pending — Mahesh v State of Rajasthan. 
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21. Write short notes on Search Warrant 


Code of Criminal Procedure, 1973 

Chapter VII 

Processes to Compel the Production of Things 
§91-S105 


A.- Summons to produce 
$91-92 


B.- Search-warrants 
S93-S 98 


C. General provisions relating to searches 
S 99 -S 101 


D.- Miscellaneous 
S 102 - S 105 


Meaning: 

A search warrant is a written authority given to a police officer or other person by a competent 
Magistrate or court for the search of any place either generally or for specified things or documents 
(or for persons wrongfully detained). A search being a coercive method and involving invasion of the 
sanctity and privacy of a citizen's home, the power to issue a search warrant should be exercised 
with all care and circumspection - Kalinga Tubes Ltd. v. D. Suri. 


Circumstances: 
The circumstances in which the search warrant may be issued are as follows: 


1. Where any court has reason to believe that a person to whom a summons, order, or requisition, 
has been (or might be) addressed will not produce the document or thing as required - See, S. 
93(1)(a). 


2. Where such document or thing is not known to the court to be in possession of any person - See, 
S. 93(1)(b). 


3. Where the court considers that the purposes of any enquiry, trial or other proceeding will be 
served by a general search or inspection - See, S. 93(1)(C). 


A general search means a search not in respect of any specific documents or things, but a roving 
enquiry for the purpose of discovering documents or things which might involve persons with 
criminal liability - Paresh Chandra Sen Gupta v. Jogendra Nath Roy. 


4. If a District Magistrate, Sub-Divisional Magistrate or a Magistrate of the first class has reason to 
believe that any place is used for the deposit or sale of stolen property, or for the deposit, sale or 
production of any objectionable articles like counterfeit coins, stamps, currency notes, false seals, 
etc., or that such objectionable articles are deposited in any place, he may, by warrant, authorise 
any police officer above the rank of a constable to enter and search the place and to seize such 
property or articles - See, S. 94- 


71 


5. Where any newspaper, book, etc. contains any matter, the publication of which is punishable, the 
State Government may, by notification stating the grounds for such action, declare every copy of 
such newspaper or book, etc. to be forfeited to the government. 


Upon such declaration, any Magistrate may, by warrant, authorise any police officer not below the 
rank of Sub-Inspector to enter upon and search for such copies in any premises where these may 
reasonably suspected to be - See, S. 95. 


6. If any District Magistrate, Sub-divisional Magistrate or Magistrate of the first class has reason to 
believe that any person is wrongfully confined, he may issue a search warrant for the search of such 
person. The place and name of person, quoted in the warrant are merely enabling. They do not 
confine the process of search. 


If a person is found in the course of a search, he shall be forthwith taken before a Magistrate who 
shall pass appropriate orders in the case - See, S. 97. 


General Provisions Relating to Searches 
Except in the case of a search for false weights and measures, the following provisions would apply 
in the case of every search whether it is with or without a warrant: 


1. Whenever any place liable to searched or inspected is closed, any person in occupation of such 
place shall, on the demand of the person making the search, allow free ingress thereto, and afford 
all reasonable facilities for a search therein. See, S. 100(1). 


2. If such ingress cannot be obtained, the person conducting the search can enter the place; and in 
order to effect an entrance into such place can break open any outer or inner door or window if 
after notification of his authority and purpose, and demand of admittance duly made, he could not 
otherwise obtain admittance. See, S. 100(2) read with S. 47(2). 


3. Where any person in or about such place is reasonably suspected of concealing about his person 
any article for which search should be made, such person may be searched. The provision is 
necessary to prevent the object of the search of the place from getting frustrated. If the person to be 
searched is a woman, the search shall be made by another woman with strict regard to decency. 
See, S. 100(3): 


4. The search is to be made in the presence of at least two independent and respectable inhabitants 
of the locality in which the place to be searched is situated. See, S. 100(4): 


The police officer or other person making the search, has power to call such inhabitants to attend 
and witness the search; and he may for this purpose issue a written order to them. If a person so 
ordered to be a witness neglects or refuses without reasonable cause to attend and witness a 
search, he shall be deemed to have committed an offence under Section 187 IPC. S. 100(8)- 


The search-witnesses should actually accompany the police officer or another person making the 
search and should be the actual witnesses to the fact of the finding of the property. It is not 
sufficient that the witnesses are summoned and they are present outside the building while the 
search is being carried on inside the building. Non-inclusion of respectable citizens in the search can 
lessen the weight of evidence of the investigating officer. 


5. The occupant of the place of search, or his nominee, shall in every case be permitted to attend 
during the search. S. 100(6)- 
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6. A list of all things seized in the course of the search and of the places in which they are 
respectively found, shall be prepared by the person making the search and shall be signed by the 
witnesses. S. 100(5): 


Similarly, when any person is searched as mentioned in (3) above, a list of all things taken in 
possession shall be prepared; S. 100(7): 


It has been made obligatory that a copy of the list of things seized in a search shall be delivered to 
the occupant or his nominee in whose presence the search was made. Similarly, a copy of the list of 
things seized from a person on his search is also required to be given to such a person. 


7: The recovery of the articles in a search can be proved at the trial by calling the police officer or 
another person making the search as a witness; and it is not necessary for a search-witness to be 
summoned to court for this purpose. The court can, however, summon such a search-witness if it 
considers necessary to do so. See, S. 100(5). 


Consequences of Irregularities or Illegalities in a Search 

1. Where a Magistrate, not empowered by law to issue a search warrant for search of a place 
suspected to contain stolen property, etc. under Section 94, erroneously and in good faith issues 
such a warrant, the search proceedings shall not be set aside merely on the ground that the 
Magistrate was not empowered to issue such a search warrant - See, S. 460(a). 


2. It has been specifically provided by Section 93(3) that no Magistrate other than a District 
Magistrate or CJM shall issue a warrant to search for a document, parcel or other thing in the 
custody of the postal or telegraph authority. If any Magistrate not so specified, issues such a search 
warrant the search proceedings shall be void. See, S. 461(b). 


3: A search without a warrant conducted by a police officer who is not authorised to do so, is illegal 
and devoid of legal authority. 


4: Generally speaking, courts have taken the view that non-compliance with the search-procedure 
will not vitiate the trial or make the search-evidence inadmissible though that may affect the weight 
of evidence in support of the search and recovery. The provisions relating to search-procedure are 
considered to be directory only. There is no rule that in the absence of independent witness being 
associated with search, the seizure cannot be relied upon. See, State v. Navjot Sandhu. 


5. If the search-procedure followed by the police officer is not strictly legal, the occupant of the 
place of search can obstruct with impunity the officer attempting such a search. 


6. Non-compliance with the search-procedure would make the entry into the place of search as one 
without lawful authority. The person making such an entry is liable to be sued in a civil court for 
trespass. He can also be subjected to such force by the occupant of the place as is legally justifiable 
in defence of property and person. See, Ss. 96-106 IPC. 
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22.Examine the applicability of the principle of Double Jeopardy under Cr.PC. 


Code of Criminal Procedure, 1973 

Chapter XXIV 

General Provisions as to Inquiries and Trials 
S 300 - S 327 


Constitution of India 
Part 3 

Fundamental Rights 
Article 20(2) 


Section 300. 

Autre Fois Convict or Acquit 

(1) A person who has once been tried by a Court of competent jurisdiction for an offence and 
convicted or acquitted of such offence shall, while such conviction or acquittal remains in force not 
be liable to be tried again for the same offence nor on the same facts for any other offence. 


A is tried upon a charge of theft as a servant and acquitted. He cannot afterwards, while the 
acquittal remains in force, be charged with theft as a servant, or upon the same facts, with theft 
simply, or with criminal breach of trust. 


A is charged before the Court of Session and convicted of the culpable homicide of B. A may not 
afterwards be tried on the same facts for the murder of B. 


Trial on separate charge [Sub-s (2)]. - 

(2) A person acquitted or convicted of any offence may be afterwards tried, with the consent of the 
State Government, for any distinct offence for which a separate charge might have been made 
against him at the former trial. 


A conviction for affray (s. 160, Penal Code) on a prosecution initiated by the police was held no bar 
to a subsequent trial for causing hurt (s. 323, Penal Code) on a complaint laid by the party injured - 
Ram Sukh. 


Subsequent Trial for further consequences [Sub- section (3)] 

(3) An offence is constituted by an act and its consequences. For the same act and different 
consequences, the offence is distinct. A person can be tried again for the same act if the 
consequences have changed after conviction. 


A is tried for causing grievous hurt and convicted. The person injured afterwards dies. A may be tried 
again for culpable homicide. 


A and B were charged for causing simple hurt (s. 323, Penal Code) to C. The case was compounded 
and both the accused persons were acquitted. Subsequently C died of the injury inflicted by A and B. 
It was held that A and B could be tried for culpable homicide (s. 304, Penal Code).- Sailani. 


Trial before incompetent court [Sub-section (4)). — 

(4) A person acquitted or convicted of any offence constituted by any acts may, be subsequently 
charged with, and tried for, any other offence constituted by the same acts which he may have 
committed if the Court by which he was first tried was not competent to try the offence with which 
he is subsequently charged. 
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A is charged by a Magistrate of the second class with, and convicted by him of, theft of property 
from the person of B. A may subsequently be charged with, and tried for, robbery on the same facts 
by a Magistrate of the first class. 


A, B and C are charged by a Magistrate of the first class with, and convicted by him of, robbing D. A, 
Band C may afterwards be charged with and tried for dacoity on the same facts by a sessions Court. 


Position of discharged accused [Sub-section (5). — 

(5) A person discharged under section 258 shall not be tried again for the same offence except with 
the consent of the Court by which he was discharged or of any other Court to which the first 
mentioned court is subordinate. 


S.258.Power to stop proceedings in certain cases 


"Section 26 of the General Clauses Act'.- Sub-section (6). - 
(6) Nothing in this section shall affect the provisions of section 26 of the General Clauses Act 1 
1897 or of section 188 of this Code (10 of 1897). 


This section provides "Where an act or omission constitutes an offence under two or more 
enactments, then the offender shall be liable to be prosecuted and punished under either or any of 
those enactments, but shall not be liable to be punished twice for the same offence." An illegal 
conviction under another Act is no bar to a prosecution under the Penal Code. 


Explanation.- The dismissal of a complaint, or the discharge of the accused, is not an acquittal for the 
purposes of this section. 


Under Art. 20(2) of the Constitution of India no person shall be prosecuted and punished for the 
same offence more than once. 


1. ‘Tried’. - 

There must be a trial of the accused, that is, hearing and determination on the merits. In a 
summons-case the accused is said to be "tried" when he appears and answers to the intimation 
under s. 251 which takes the place of a formal charge. 


In a case triable exclusively by a Court of Session, the trial commences after a charge is framed under 
s. 228. There is no trial before the charge is framed but an inquiry only. 


The words "who has once been tried" mean against whom proceedings have been commenced in 
Court, i.e., against whom the Court has taken cognizance of the offence and issued process - 
Dudekula Lal Sahib. 


Where on a police report the Magistrate had passed order that the accused be discharged, on 
reinvestigation the police can file a fresh charge-sheet against the accused on the same facts. S. 300 
did not bar such proceedings - Namasivayum v. State of Madras. 


If there is a gross irregularity or illegality in a trial such trial will not bar a retrial. 


2. 'Court of competent jurisdiction’. - 
The acquittal or conviction, in order to be an actual defence to the charge, must be by a Court of 
competent jurisdiction - Samsudin. 
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If the Court which held the first trial was not competent to try the charge put forward at the second 
trial, this section would have no application - Purnananda Das Gupta. 


A trial by a Court not having jurisdiction is void ab initio, and the accused, if acquitted, is liable to be 
re-tried - Jivram Dankarji. 


Jurisdiction is legal authority to determine the case on the merits. Where the Court has no 
jurisdiction over the subject matter it is not competent to try [see 4 above). 


3. 'For an offence’. - 

The act or omission against which proceedings are taken must amount to an offence. A person 
against whom security proceedings are taken under S. 107 cannot be said to have committed an 
offence. Security proceedings do not come within the purview of this section - Muthia Moopan. 


4. ‘Convicted or acquitted’. — 
Second trial is barred when the accused is convicted or acquitted, that is, the cause must have been 
heard and determined. 


There is a distinction between "acquittal" and "discharge." Discharge of the accused does not 
amount to an acquittal. A person is said to be discharged when he is relieved from legal proceedings 
by an order which does not amount to judgment which is the final order in a trial terminating in 
either conviction or acquittal of the accused. 


An order of discharge is not a judgment. Discharge may take place either after the preliminary 
inquiry or during a trial before a Magistrate before the accused has been called upon to plead. When 
there is no prima facie case against the accused and he has not been put on his defence, nor any 
charge drawn up against him to which he could plead, he should be discharged and not "acquitted”. 


A man who in law is only "discharged" may again be charged with the same offence if other 
testimony should be discovered; but a man who has been "acquitted" can never be put on his trial 
again for the offence of which he has been acquitted. A discharge leaves the matter at large for all 
purposes of judicial inquiry, and there is nothing to prevent the Magistrate discharging the accused, 
inquiring again into the case - Amanat Kadar. 


There is no provision in the Code to the effect that the dismissal or a complaint shall be a bar toa 
fresh complaint being entertained . — Dolegobind Dass. 


A wrong order of acquittal will not bar a subsequent trial. But, if a person, who ought to have been 
acquitted, is erroneously ordered to be discharged only, the order of discharge will be treated as one 
of acquittal and will bar a re-trail. 


Acquittal on withdrawal- 
The acquittal of an accused on allowing withdrawal of complaint operates as an acquittal - Keciyo 
Coconut Oils Pvt. Ltd. v. State of Kerala. 


Where the accused had appealed against conviction and the appellate Court ordered retrial, framing 
of fresh charges and trial could only be for that offences for which he had been convicted and not 
for those for which he had been acquitted - State of Maharashtra v, Shriram. 


5. ‘While such conviction or acquittal remains in force’. — 
That is, so long as the judgment or order has not been set aside by a Court of appeal or revision, if it 
is set aside, the accused can again be put on his trial, because the previous is annulled thereby. 
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6. ‘Shall ....... not be liable to be tried again for the same offence’. — 

The conviction or acquittal is a bar to a second trial if the offence is the same. If the offence be 
different and based on different facts, though based on the same evidence, the previous trial does 
not bar a second trial. 


Where there was a criminal trial for certain offences under TADA, along with other offences under 
IPC, a subsequent trial for offences under TADA based on the same facts was held to be barred. The 
conviction of the accused in the subsequent trial was set aside - State of T.N. v. Nalini. 


7. 'Nor on the same facts for any other offence’. — 
This is a very important limitation. The offence must be the same or some other for which a separate 
charge might have been made at the first trial on the same facts. - Subedar Krishnappa. 


Where the accused who was tried for criminal breach of trust as a public servant in respect of Rs. 12 
was acquitted, but was re-tried for the same offence in respect of another item of Rs. 19, 
misappropriated during the same period as that to which Rs. 12 related, it was held that the 
previous acquittal did not operate as a bar at the second trial - Kashinath. 


Rule of issue estoppel. — 

Where a writ petition was earlier filed following confiscation of gold under the Gold (Control) Act, 
1968, the decision in the writ petition would not operate as issue estoppel in subsequent criminal 
prosecution for possession of undeclared primary gold - GN Deshpande v. Ishwarbhai U Ahuja. 


A criminal complaint was filed against the accused for manufacturing fire-arms without licence. In an 
earlier writ petition, the same allegation of manufacturing fire-arms could not be established. The 
Karnataka High Court held that the subsequent criminal case of identical nature and against the 
same accused under the Arms Act was barred by issue estoppel - State of Karnataka v. G. Lakshman. 
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23. Explain the scope of maintenance to wife, children and parents under Cr.PC. State 
the circumstances under which maintenance once granted could be altered 


Code of Criminal Procedure, 1973 

Chapter IX, 

Order for Maintenance of Wives, Children And Parents, 
S 125 - $128 


Introduction: 

Sections 125-128 provide for speedy, effective and inexpensive remedy against persons who neglect 
or refuse to maintain their dependant wives, children and parents. These provisions are, are 
expected to be applicable to persons irrespective of the religions to which they belong or to the 
personal laws applicable to them - Nanak Chand v. Chandra Kishore Aggarwal. 


According to the Supreme Court, these are to be treated as measure of social justice— See, Shanha v. 
B.C. Shivananjappa. 


1. Persons Entitled To Claim Maintenance 
According to Section 125(1), the following persons are entitled to claim maintenance: 


(1) Wife. 

The wife, who is unable to maintain herself, is entitled to claim maintenance. She may be of any 
age-minor or major. The term "wife" includes a woman who has been divorced by, or has obtained 
divorce from, her husband and has not remarried. [Expln. (b) to S. 125(1)] 


"Wife" for the purposes of Section 125 means a legally married woman - Savithramma v. N. 
Ramanarasimhaiah. 


The Supreme Court has ruled that the legality of the marriage would be governed by the personal 
laws applicable to the parties - See, Yamunabai Anantrao Adhav v. Anantrao Sbiuram Adhav. 


If the fact of legally valid marriage is disputed, the applicant will have to prove marriage - Jalandar 
Gorakh Kirtikar v. Shobha. 


If For example, it is for the husband to prove that his first marriage was valid to sustain his plea that 
his second marriage was invalid - Vimala (K.) v. Veeraswamy (K.). 


The provision had led the Supreme Court to the decision in Mohd. Ahmed Khan v. Shah Bano 
Begum; which in turn resulted in the enactment of the Muslim Women (Protection of Rights on 
Divorce) Act, 1986 (1986 Act). The divorced Muslim wife's claims are now to be governed by this Act. 


This controversy has been resolved by the Supreme Court holding that the Act requires the Muslim 
husband to make provision for future maintenance of his divorced wife - Daniel Latifi v. Union of 
India. 


The court ruled: 


A Muslim husband is liable to make reasonable and fair provision for the future of the divorced wife 
which obviously includes her maintenance as well. Such a reasonable and fair provision extending 
beyond the iddat period must be made by the husband within the iddat period by terms of S. 3(1)(a) 
of the Act. 
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According to the Supreme Court, a divorced Muslim wife whose relatives are incapable of 
maintaining her as required under her personal law can straightaway apply to the State Wakf Board 
for maintenance - See, Secy., Tamil Nadu Wakf Board v. Syed Fatima Nachi. 


(2) Child 
A minor child, if unable to maintain itself, is entitled to claim maintenance. It is immaterial whether 
such a child is legitimate or illegitimate, or whether married or unmarried. [S. 125(1)(b)] 


Here "minor" means a person who, under the provisions of the Indian Majority Act, 1875, is deemed 
not to have attained his majority. [Expln. (a) to S. 125(1)] 


It has been ruled by the Andhra Pradesh High Court that a Muslim minor girl would be entitled to get 
maintenance from her father even after the enforcement of the 1986 Act - See, G.M. Jeelani v. 
Shanswar Kulsum. 


The child may be male or female. 
A minor married girl may be entitled to claim maintenance from her husband or her father. 


If the husband of a minor married female child is not possessed of sufficient means, the father of 
such female child will be required to make allowance for the maintenance of such female child until 
she attains her majority. [See, proviso to S. 125(1)] 


Even after attaining majority, a legitimate or illegitimate child is entitled to claim maintenance if by 
reason of any physical or mental abnormality or injury it is unable to maintain itself. However, a 
married daughter is not entitled to maintenance under Section 125 if she has attained majority. In 
such cases, the responsibility of maintaining her is that of the husband and not of the father. 


(3) Father or mother 

A father or mother, unable to maintain himself or herself, is entitled to claim maintenance from his 
or her son. Section 125(1) does not specifically speak about the liability of a daughter to maintain 
the parents. This gave rise to conflict of opinion among the High Courts on the question of liability of 
the daughter - See, Raj Kumari v. Yashodha Deui. 


It has been resolved by the Supreme Court holding that the daughter whether married or unmarried 
would also be liable to maintain the parents. The court pointed out that apart from any law, Indian 
society casts a duty on the children to maintain their parents and this social obligation equally 
applies to a daughter - Vijaya Manohar Arbat v. Kashirao Rajaram Sawai. 


It is not quite clear from the section whether "father or mother" will also mean "adoptive father" or 
"adoptive mother" or "stepfather" or "stepmother". 


The Supreme Court resorted to liberal construction of Section 125 and opined that a childless 
stepmother may claim maintenance from her stepson, provided she is a widow or her husband, if 
living, is also incapable of supporting and maintaining her. If she has natural born sons and 
daughters and her husband is alive, she cannot claim maintenance from her stepson - See, Kirtikant 
D. Vadodaria v. State of Gujarat. 


However, it has been suggested that if there are two or more children, the parents may seek the 
remedy against anyone or more of them, at place/places where they live - N.B. Bhikshu v. State of 
A.P. 
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2. Persons From Whom Maintenance Can Be Claimed 

As indicated in "Persons entitled to claim maintenance" on page 358, Section 12 (1) requires only a 
husband or a father or a son or a daughter, as the case may be, to pay maintenance to the 
respective persons, namely, wife, child, father or mother, under certain circumstances. Section 125 
does not contemplate the mother to pay maintenance to father or son and daughter, as the case 
may be - See Rajkumari v. Yashodha Devi. 


3. Essential Conditions For Granting Maintenance 

(1) Sufficient means to maintain 

According to Section 125(1), the person from whom maintenance is claimed must have sufficient 
means to maintain the person or persons claiming maintenance. The "means" contemplated are not 
confined only to visible means such as lands and other property or employment. If a person is 
healthy and able bodied, he must be held to have the means to support his wife, children and 
parents - Sankunni Panikkar v. Rama Panikkar. 


(2) Neglect or refusal to maintain 

The person from whom maintenance is claimed must have neglected or refused to maintain the 
person or persons entitled to claim maintenance. Neglect or refusal to maintain may be by words or 
by conduct. It may be express or implied - Bhikaji v. Maneckji. 


Burden of proving neglect is on the claimant - See, Dasarathi Ghosh v. Anuradha Ghosh. 


A husband who makes it difficult for the wife to live with him and who fails to maintain her when she 
lives elsewhere, "neglects" or refuses to maintain the wife. 


A husband cannot expect any self-respecting wife, in keeping with modern ideas, to share the 
conjugal home with a mistress or another wife. Thus the offer of a husband, who has taken a second 
wife, to maintain the first wife on condition of her living with him cannot be considered to be a bona 
fide offer and the husband will be considered to have neglected or refused to maintain the first wife 
- Chand Begum v. Hyderbaig. 


Even where the husband, by virtue of the personal law applicable to him, is entitled to marry a 
second wife while the first marriage subsists, the first wife may be justified in considering the second 
marriage itself a ground for living separately and seeking maintenance from the husband - Begum 
Subanu v. K.M. Abdul Gafoor. 


The term "maintenance" means proper maintenance and it should not be narrowly interpreted - 
Purnasashi Devi v. Nagendra Nath Bhattacharjee. 


(3) Person claiming maintenance must be unable to maintain himself or herself 

The object of Section 125 is mainly to prevent vagrancy; therefore, the requirement to pay 
maintenance should be only in respect of persons who are unable to maintain themselves. Under 
Section 125(1)(a), maintenance allowance cannot be granted to every wife who is neglected by her 
husband or whose husband refuses to maintain her, but can be granted only if the wife is unable to 
maintain herself - Manmohan Singh v. Mahindra Kaur. 


However, in a case where the wife is hale and healthy and is adequately educated to earn for herself 
but refuses to earn and claims maintenance from her husband, it has been held that she is entitled 
to claim maintenance but that her refusal to earn under the circumstances would disentitle her to 
get full amount of maintenance - Abdulmunaf v. Salima. 
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It has been held that the amount of maintenance should, however, be such that the woman should 
be in a position to maintain herself and that it should not be much below the status which she was 
used to at the place of her husband - Rewati Bai v. jageshwar. 


(4) Special requirements where maintenance is claimed by wife. 

(a) The wife must not be living in adultery [S. 125(4)] -The term "living in adultery" has now been 
consistently held to mean an outright adulterous conduct where the wife lives in a quasi-permanent 
union with the man with whom she is committing adultery - Kasthuri v. Ramasamy. 


(b) Wife must not refuse, without sufficient reasons to live with her husband [S. 125(4)] -It may, 
however, be noted that if a husband has contracted marriage with another woman or keeps a 
mistress, it shall be considered to be a just ground for his wife's refusal to live with him - See, Saygo 
Bai v. Cbueeru Bajrangi. [Expln. to S. 125(3)] 


When the husband denies the parentage of the child, he indirectly refers to the unchastity of his 
wife. The accusation of adultery is sufficient cause for refusal on the part of the wife to reside with 
the husband - Mango v. Mangtu. 


(c) The wife must not be living separately by mutual consent [S. 125(4)] -A divorced wife cannot, 
however, be characterised as a wife living separately by mutual consent. She is a person who lives 
separately from her former husband by virtue of a change in status consequent upon the dissolution 
of the marriage - Ravindran Nair V. Sakunthala Amma. 


However, in the case of divorce by mutual consent if the wife had relinquished her right to 
maintenance, she cannot later claim maintenance - Shrawan Sakharam Ubhale V. Durga Shrawan 
Ubhale. 


4. Jurisdiction of Magistrates 

(1) Magistrates empowered to deal with maintenance proceedings.- 

Only Judicial Magistrates of the first class can deal with and decide petitions in respect of 
maintenance under Sections 125-128. No other Magistrate has such jurisdiction. If any Magistrate, 
not being empowered by law in this behalf, makes an order for maintenance, his proceeding shall be 
void. [See, S. 461(g)]. 


Since maintenance proceedings are in the nature of civil proceedings, the court can invoke its 
inherent power for the restoration of a dismissed application for maintenance by wife - Sk. Alauddin 
V. Khadiza Bibi. 


A clear and categorical finding if given by the competent civil court, cannot be overlooked or ignored 
or disregarded by the criminal court - Harikishan V. Shantidevi. 


(2) Territorial jurisdiction 

Proceedings for maintenance under Section 125 may be taken against a person in any district 

(a) where he is; or 

(b) where he or his wife resides; or 

(c) where husband last resided with his wife or, as the case may be, with the mother of illegitimate 
child. [S. 126(1)] 


Often a deserted wife is compelled to live with her relative far away from the place where the 
husband and wife last resided together. For her convenience the venue of the proceedings has been 
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made wide enough to include the place where she may be residing on the date of the application for 
maintenance. 


The expression "resides" means something more than a flying visit and does not include a casual stay 
in a particular place, and what is required is an intention to stay for a period; the length of the period 
depends upon the circumstances of each case -. Jagir Kaur v. Jaswant Singh. 


Similarly, the expression "last resided" must mean the place where the person had his last residence, 
whether permanent or temporary. 


Parents can petition for maintenance at place where their children reside - N.B. Bhikshu v. State of 
A.P. 


5. Procedure 

1. An application under Section 125 for obtaining maintenance must positively aver that the 
applicant is unable to maintain himself or herself, in addition to the facts that the person against 
whom the demand for maintenance has been made has sufficient means to maintain the applicant 
and that he has neglected or refused to maintain the applicant - Zubedabi v. Abdul Khader. 


No period of limitation has been prescribed for filing an application for maintenance - Mithu Devi v. 
Siya Choudhary. 


2. All evidence in such proceedings shall be taken in the presence of the person against whom the 
proceedings were taken. However, if for good reasons, the personal attendance of such person is 
dispensed with by the Magistrate, the evidence shall then be taken in the presence of pleader of 
such person. [S. 126(2)] 


3- All the evidence is to be recorded in the manner prescribed for summons cases. [S. 126(2)] 


4- If the Magistrate is satisfied that the person against whom an order for payment of maintenance 
is proposed to be made is wilfully avoiding service, or wilfully neglecting to attend the court, the 
Magistrate may proceed to hear and determine the case ex parte - See, Balan Nair v. Bhavani Amma 
Yalsalamma. 


5. The court in dealing with applications under Section 125 for maintenance may make an 
appropriate order as to costs. [S. 126(3)] 


6. An enquiry under Sections 125-126 is not a trial, nor the result of such enquiry can be considered 
as a conviction or acquittal. Therefore, Section 300 of the Code does not apply and a second 
application under Section 125 is not barred - Nafees Ara v. Asif Saadat Ali Khan. 


It has been held that the second application was maintainable when the first application had been 
dismissed on the basis of a compromise - Nathuram v. Ramsri. 


6. Maintenance Order 

1. Upon considering the evidence, the Magistrate may order the person proceeded against to make 
a monthly allowance for the maintenance of the applicant at an appropriate monthly rate, and to 
pay the same to such person as the Magistrate may direct from time to time. [S. 125(1)] 


2. The fixing of the rate of allowance is to be done on the merits of each case and the separate 
income and means of the person claiming maintenance are relevant circumstances to be taken into 
account for this purpose. In a case where the wife is claiming maintenance from her husband, the 
Magistrate has to find out as to what is required by the wife to maintain a standard of living which is 
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neither luxurious nor penurious, but is modestly consistent with the status of the family. The needs 
and requirements of the wife for such moderate living can be fairly determined, only if her separate 
income also is taken into account together with the earnings of the husband and his commitments - 
Bhagwan Dutt v. Kamla Devi. 


3- The allowance for maintenance or interim maintenance and expenses for proceedings ordered to 
be paid shall be payable from the date of the order, or from the date of the application for 
maintenance, if so directed by the order. [S. 125(2)] 


7. Enforcement Of The Order Of Maintenance 

1. If any person ordered to pay a monthly allowance for maintenance under Section 125(1) fails 
without sufficient cause to comply with the order, the Magistrate making such order may, for every 
breach of such order, issue a warrant for levying the amount in the manner prescribed for levying 
fines - See, V.P. Shivanna V. Bhadramma ,[So 125(3)] 


Where the order of maintenance is made in favour of a wife (presumably not a divorced wife) and if 
the husband offers to maintain her on condition of her living with him and she refuses to live with 
him, the Magistrate may consider any grounds of refusal stated by her and may make an order 
under Section 125 notwithstanding such offer if he is satisfied that there is just ground for so doing, 
[Second Proviso to S. 125(3)] 


2. After the execution of the warrant as mentioned above in sub para. (1), if the whole or any part of 
the amount of maintenance remains unpaid, the court may sentence the defaulter proceeded 
against to imprisonment for a term which may extend to one month or until payment if sooner 
made. [S. 125(3)]. 


A warrant of arrest can be issued only if recourse to attachment and sale of property (of the 
defaulter) fails - Karnail Singh v. Gurdial Kaur. 


It is interesting to note that future salary is property for the purpose of attachment - See, Bhagwat 
Baburao Gaikwad v. Buburao Bhaiyya Gaikwad. 


3. In order to facilitate the enforcement of the maintenance order, it has been made obligatory by 
Section 128 to supply a copy of the order free of cost to the person in whose favour the order is 
made, or to his guardian, or to the person to whom the allowance is to be paid. 


4. It has been further provided by Section 128 that such order of maintenance may be enforced by 
any Magistrate in any place where the person against whom it is made may be, on such Magistrate 
being satisfied as to the identity of the parties and the non-payment of the allowance due. This 
provision makes the maintenance order enforceable anywhere in India, even in a place outside the 
territorial jurisdiction of the Magistrate who passed the order of maintenance. 


8. Alteration Of Allowance 

1. On proof of a change in the circumstances of any person, receiving under Section 125 a monthly 
allowance for the maintenance, or interim maintenance or ordered under the same section to pay a 
monthly allowance for the maintenance of his wife, child, father or mother, as the case may be, the 
Magistrate may make such alteration, as he thinks fit, in the allowance for maintenance or the 
interim maintenance, as the case may be. 


The Supreme Court has ruled that it is at the discretion of the court either to give enhancement from 
the date of the application or from the date of order. The husband's commitments may not be 
relevant in granting enhancement - See, Sau Suman Narayan Niphade v. Narayan Sitaram Niphade. 
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9. Cancellation Of The Order For Maintenance 
1. On proof that any wife in whose favour a maintenance order has been made 


a) is living in adultery, or 
b) that without sufficient reasons she refuses to live with her husband, or 


c) that they are living separately by mutual consent, the Magistrate shall cancel the maintenance 
order. [S. 125(5)] 


2. Where an order for maintenance has been made in favour of a woman who has been divorced by, 
or has obtained a divorce from, her husband, the Magistrate shall, if he is satisfied that 


(a) the woman has, after the date of such divorce, remarried, cancel such order as from the date of 
such remarriage; [S. 127(3)(a)] 


(b) the woman has been divorced by her husband and that she has received, whether before or after 
the date of the said order, the whole of the sum which, under such customary or personal law 
applicable to the parties, was payable on such divorce, cancel such order 


(c) the woman has obtained a divorce from her husband and that she has voluntarily surrendered 
her rights to maintenance after her divorce, (the Magistrate shall) cancel the order from the date 
thereof. [S. 127(3)(c)] 


10. Maintenance Order To Stand Till Vacated Or Cancelled 

Section 125 is a provision to protect the weaker of the two parties. Therefore, if an order for 
maintenance has been made against the deserter husband, it will operate until it is modified or 
cancelled by a higher court or is varied or vacated in terms of Section 125(4) or (5) or Section 127. 
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24. Explain types of appeals in criminal cases 


Code of Criminal Procedure, 1973 
Chapter XXIX 

Appeals 

S 372-S 394 


Introduction: 

According to Black's Law Dictionary, an appeal is a complaint to a superior court of an injustice done 
or error committed by an inferior one, whose judgment or decision, the court above is called upon 
to correct or reverse. 


One component of fair procedure and natural justice is the provision for reviewing the decisions of 
criminal courts for the purpose of correcting possible mistakes and errors in such decisions. The 
reviewing process not only provides for a corrective mechanism against real errors, but it is also 
useful to inspire better confidence in the public mind regarding the administration of justice. The 
reviewing of a decision can be made by the very court which gave the decision, or it can be done by 
superior courts. Obviously, it is more expedient if the reviewing is done by a superior court. 


Appeal means additional time and expense in the final disposal of the case. Therefore, though the 
right of appeal is integral to fair procedure, natural justice and normative universality the Code, as a 
policy, prefers to allow the right in the specified circumstances only, Section 372. 


Types of appeals 

1. No Appeal In Certain Cases 

(1) No appeal in petty cases 

According to Section 376, there shall be no appeal by a convicted person in the following cases: 


(a) Where the only sentence is one of imprisonment up to six months, or of fine up to Rs.1000 or of 
both, and is passed by a High Court. 


(b) Where the only sentence is one of imprisonment up to three months, or of fine up to Rs.200, or 
of both, and is passed by a Sessions Court or a Metropolitan Magistrate. 


(c) Where the only sentence is one of fine up to Rs.100, and is passed by a Magistrate of the first 
class. 


(d) Where the only sentence is one of fine up to Rs.200, and is passed in a summary trial by a Chief 
Judicial Magistrate (CJM), a Metropolitan Magistrate, or a Magistrate of the first class specially 
empowered by the High Court. 


(2) No appeal from conviction on plea of guilty 
Where an accused person has pleaded guilty and has been convicted on such plea, there shall be no 
appeal 


(a) if the conviction is by a High Court; or 


(b) if the conviction is by a Sessions Court, Metropolitan Magistrate, or Magistrate of the first or 
second class, except as to the extent or legality of the sentence. [S. 375] 


If the plea of guilty is not a real one and is obtained by trickery, it is not a plea of guilty for the 
purposes of the above rule. A person, by pleading guilty, does not commit himself to accept the 
punishment that would be passed by the court. Therefore, he is not denied the right to challenge the 
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extent or legality of the sentence. But even this limited right of appeal is not allowed in such a case if 
the sentence is passed by a High Court. Because in that case the sentence is unlikely to suffer any 
serious infirmity. 


2. Appeals To Superior Courts 

(1) Appeal to the Supreme Court 

Subject to the restrictions mentioned under the head "No appeal in certain cases", the following are 
the appellate jurisdiction of the Supreme Court in criminal cases: 

(a) Where the High Court has, on appeal, reversed an order of acquittal and sentenced an accused 
person to death or to imprisonment for life or to imprisonment for a term of 10 years or more, the 
accused may appeal to the Supreme Court. [S. 379] 


(b) According to Article 132(1) of the Constitution, an appeal shall lie to the Supreme Court against 
the decision of a High Court, if the High Court certifies that the case involves a substantial question 
of law as to the interpretation of the Constitution. 


(c) According to Article 134(1) of the Constitution, an appeal shall lie to the Supreme Court from any 
decision of a High Court if the High Court certifies under article 134-A that the case is a fit one for 
appeal to the Supreme Court. 


(d) According to Article 136, the Supreme Court may grant special leave to appeal from any decision 
of a court or a tribunal. 


(2) Appeal to the High Court 
Subject to the restrictions mentioned under the head "No appeal in certain cases", any person 
convicted on a trial held by 


(a) a Sessions Judge or Additional Sessions Judge; or 


(b) any other court in which a sentence of imprisonment for a term exceeding seven years has been 
passed against him or against any other person convicted at the same trial; may appeal to the High 
Court. [S. 374(2)] 


(3) Appeal to the Sessions Court 
Subject to the restrictions mentioned under the head "No appeal in certain cases", and as otherwise 
provided above in respect of an appeal to a High Court, any person, 


(a) convicted on trial held by a Metropolitan Magistrate, or Assistant Sessions Judge, or Magistrate 
of the first class or second class; or 


(b) sentenced under Section 325, or 
S.325. Procedure when Magistrate cannot pass sentence sufficiently severe 


(c) in respect of whom an order has been made or sentence has been passed under Section 360 by 
any Magistrate; 


360. Order to release on probation of good conduct or after admonition 
may appeal to the Session Court. [S. 374(3)J] 


Appeal against inadequacy of sentence 
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In any case of conviction on a trial held by any court other than a High Court, the State Government 
may direct the Public Prosecutor to present an appeal against the sentence on the ground of its 
inadequacy to 


1) the Sessions Court (if the sentence is passed by a Magistrate), and 
2) to the High Court (if the sentence is passed by any other court). 


In every such appeal, the High Court has to give reasonable opportunity to the accused of showing 
cause against the enhancement of the sentence. 


The accused, while showing such a cause, may plead for his acquittal or for the reduction of the 
sentence. [S. 377] 


The High Court under Section 401 read with Section 397 and Section 386 will have power to enhance 
the sentence - Sirajkhan Bauddinkhan v. State of Gujarat. 


By way of Articles 132, 134 and 136 of the Constitution, it may be theoretically possible to present 
an appeal to the Supreme Court against the inadequacy of the sentence passed by the High Court 


Appeal against order of acquittal 

1. The State Government may direct the prosecutor to present an appeal to the High Court from an 
original or appellate order of acquittal passed by any court other than a High Court not being an 
order mentioned above or an order of acquittal passed by the Sessions Court in revision. [S. 7 (1)] 


2. In a case instituted upon a complaint, if a complainant wants to present an appeal against an 
order of acquittal, he can do so after obtaining from the High Court special leave to present such an 
appeal. [S. 378(4)] 


If the complainant is a public servant, an application for the grant of such special leave must be 
presented to the High Court within six months from the date of the order of acquittal. 


If the complainant is any other person, such an application for grant of special leave must be 
presented within 60 days from the order of acquittal. [S. 378(5)] 


3. If the application of the complainant for grant of such special leave is refused, no appeal from the 
order of acquittal shall lie even at the instance of any government whatsoever. [S. 378(6)] 


4. By use of Articles 132, 134 and 136, it may be possible to present an appeal to the Supreme Court 
against the order of acquittal passed the High Court See, Arunachalam v. P.S.R. Sadbanantham. 
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25. Explain the provisions regarding Security for peace and good behaviour under the 
code. 


Code of Criminal Procedure, 1973 

Chapter VIII 

Security for Keeping the Peace and For Good Behaviour 
S106 - S 124 


Introduction: 

Apart from the provisions in respect of investigation, enquiry and trial connected with any crime, the 
Code has also made provisions for the prevention of crimes, removal of public nuisance, and other 
pre-emptive actions against the likelihood of the breach of peace. 


A. Section 106: 

1. Precautionary And Preventive Orders 

(1) Order requiring habitual offenders to notify their whereabouts 

In order to prevent the commission of certain offences, provisions have been made to enable the 
authorities to keep a watch on the whereabouts of persons indulging in such crimes. While passing 
any sentence on any habitual thief, robber, cheat, burglar, counterfeiter of coins and currency notes, 
etc., the court may require under Section 356 that the whereabouts of such an offender shall be 
notified in the prescribed manner for a period extending up to five years from the date of his 
release. 


(2) Preventive measure against the risk of breach of peace 

When a Sessions Court or a Court of Magistrate of the first class convicts a person of an offence 
involving breach of the peace, the court may, in addition to the sentence that it may award for the 
offence, order the offender to give security for keeping the peace for a specified period not 
exceeding three years. 


In other cases- 

When an Executive Magistrate receives information that any person is likely to 

(a) commit a breach of the peace, or 

(b) disturb the public tranquillity, or 

(c) do any wrongful act that may probably occasion a breach of the peace or disturb the public 
tranquillity, 


and that Magistrate is of opinion that there is sufficient ground for proceeding, he may require such 
person to show cause why he should not be ordered to execute a bond, with or without sureties, for 
keeping the peace for a fixed period not exceeding one year. [S. 107(1)] 


While forming the opinion, the Executive Magistrate will be guided by the information received by 
him. However, it is not necessary that the information must be gathered from legal evidence. It may 
be from any source, public or private. Considering the scope and spirit of the section, it is neither 
possible nor desirable to formulate a hard and fast rule as regards the nature and source of 
information on which the Magistrate should act: 


The manner in which a person is to be proceeded against for requiring a bond for keeping the peace, 
and the consequences of failure to execute such a bond have been dealt with in Sections 111-124. 


2. Security For Good Behaviour 
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Sections 108-110 provide for taking security for good behaviour from persons disseminating 
seditious matters, etc., or from suspected criminals, or from habitual offenders. The proceedings 
under these sections can be initiated either by the police or by private individuals. 


(1) Proceedings against persons disseminating seditious matters. 
When an Executive Magistrate receives information that there is within his local jurisdiction any 
person who 


(a) intentionally disseminates or attempts to disseminate or abets the dissemination of 


(i) any matter the publication of which is punishable under Section 124-A (sedition), or Section 153-A 
(promoting enmity between classes, et .) or under 153-B (assertions prejudicial to national 
integration, etc.) or Section 295-A (insulting the religious beliefs of any class) of the Penal Code, 1860 
(IPC); or 


(ii) any matter concerning a judge which amounts to criminal intimidation or defamation under the 
IPC; 


(b) makes, produces, publishes or in any other manner puts into circulation any obscene matter such 
as referred to in Section 292 IPC; 


and the Magistrate is of opinion that there is sufficient ground for proceeding, the Magistrate may 
require such person to show cause why he should not be ordered to execute a bond, with or without 
sureties, for his good behaviour for a fixed period not exceeding one year. 


No proceedings shall be taken under this section (i.e. under S.108) against the editor, proprietor, 
printer or publisher of any publication registered under the rules laid down in the Press and 
Registration of Books Act, 1867 with reference to any matter contained in such publication except by 
the order or under the authority of the State Government. [S.108] 


It may be noticed that while in respect of cases falling under clause (i) of Section 108, the 
dissemination must be intentional, but as regards cases falling under clause (ii) of Section 108, the 
dissemination is not required to be intentional. 


(2) Proceedings against suspected criminals 
When an Executive Magistrate receives information that 


(a) there is within his local jurisdiction a person taking precaution to conceal his presence; and 
(b) there is reason to believe that he is doing so with a view to committing a cognizable offence; 


the Magistrate may require such person to show cause why he should not be ordered to execute a 
bond with or without sureties for his good behaviour for a period not exceeding one year. [S. 109] 


(3) Proceedings against habitual offenders 
When an Executive Magistrate receives information that there is within his local jurisdiction a person 
who 


(a) is by habit a robber, house-breaker, thief, or forger; or 
(b) is by habit a receiver of stolen property knowing the same to have been stolen; or 


(c) habitually protects or harbours thieves, or aids in the concealment or disposal of stolen property; 
or 
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(d) habitually commits, or attempts to commit, or abets the commission of, the offence of 
kidnapping, abduction, extortion, cheating or mischief, or any offence punishable under Chapter XII 
(offences relating to coins and stamps) of the IPC, or under any of the Sections 489-A, 4B9-B, 489-C, 
4B9-D (regarding counterfeiting currency notes and bank notes) of that Code; or 


(e) habitually commits or attempts to commit or abets the commission of offences involving a 
breach of the peace; or 


(f) habitually commits or attempts to commit or abets the commission of 


(i) any offence under one or more of the following Acts, namely-the Drugs and Cosmetics Act, 1940; 
the Foreign Exchange Regulation Act, 1973; the Employees' Provident Funds and Family Pension 
Fund Act, 1952; the Prevention of Food Adulteration Act, 1954; the Essential Commodities Act, 1955; 
the Protection of Civil Rights Act, 1955; the Customs Act, | 62.; the Foreigners Act, 1946; or 


(ii) any offence punishable under any other law providing for the prevention of the hoarding or 
profiteering or of adulteration of food or drugs or of corruption; or 


(g) is so desperate and dangerous as to render his being at large without security hazardous to the 
community; 


such Magistrate may require such person to show cause why he should not be ordered to execute a 
bond with sureties for his good behaviour for a fixed period not exceeding three years. [S. 110] 


The information received by the Magistrate under the above Section 110 should not be vague and 
must indicate that the person against whom the information is given is by habit a robber, house- 
breaker, etc - Narendra Nath Jha. 


It may be noticed that unlike as in Sections 108, 109 [sub-paras. (1), (2) above], the bond to be 
executed under Section 110 must be with sureties. 
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26. Discuss about Language and contents of Judgement. 


Code of Criminal Procedure, 1973 
Chapter XXVII 

The Judgement 

S 353 - S 365 


Chapter XXIII 

Evidence In Inquiries And Trials 

A - Mode of Taking and Recording Evidence 
S 272 


Chapter XXV 
Provisions As To Accused Persons Of Unsound Mind 
S 334 - S 339 


Chapter XXI 
Summary Trials 


Judgment 

The judgment is the final reasoned decision of the court as to the guilt or innocence of the accused. 
Where the accused is found guilty, the judgment would also include an order requiring the accused 
to undergo the prescribed punishment or treatment. 


Language and contents of judgment 
In this connection Section 354 makes the following provisions: 


1. Every judgment shall be written in the language of the court; and according to Section 272, the 
language of the court is determined by the State Government. 


2. Every judgment shall contain the point or points for determination, the decision thereon and the 
reasons for the decision. 


Usually, the judgment in a criminal case should commence with a statement of facts in respect of 
which the accused person is charged. The judgment should indicate a careful analysis and appraisal 
of the evidence while reaching the conclusions regarding the proof of the facts - Ramhit v. Emperor. 


No judgment can be regarded as a considered judgment, unless the reasons for accepting one and 
rejecting the other of the two viewpoints are clearly mentioned in the judgment Ismail Amir Shaikh 
v. State of Maharashtra. 


3. Every judgment shall specify the offence (if any) of which, and the section of the Penal Code, 1860 
(IPC) or other law under which, the accused is convicted and the punishment to which he is 
sentenced. 


When the conviction is under the IPC and it is doubtful under which of two sections, or under which 
of two parts of the same section, of that Code the offence falls, the court shall distinctly express the 
same, and pass judgment in the alternative. 


4. If the judgment is one of acquittal, it shall state the offence of which the accused is acquitted and 
direct that he be set at liberty. 
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However, the accused shall not be so released if his acquittal is on the ground that he was insane at 
the time at which the offence was alleged to have been committed by him. 


In such a case, the judgment shall specifically state whether the act constituting the alleged offence 
was committed by the accused or not. [See, S. 334] 


Section 335 then provides for the detention in safe custody of persons so acquitted on the ground of 
insanity. 


Sections 336, 338, 339 deal with the powers of officers in respect of the persons so detained and the 
procedure for release of detained persons found fit for release. 


Judgment in abridged forms 
1. According to Section 355 the judgment given by a Metropolitan Magistrate shall be in an abridged 
form giving the following particulars only: 


(a) the serial number of the case; 

(b) the date of the commission of the offence; 

(c) the name of the complainant if any; 

(d) the name of the accused person, and his parentage and residence; 
(e) the offence complained of or proved; 

(f) the plea of the accused and his examination (if any); 

(g) the final order; 

(h) the date of such order; and 


(i) in all cases in which an appeal lies from the final order, a brief statement of reasons for the 
decision. 


2. The judgment given in a summary trial is also to be recorded in a similar abridged form as 
prescribed by Sections 263-264. 


Procedure 
The following procedure to be observed in case of summary trials: 


(a) Normally summons case procedure 
Subject to the special provisions made in this behalf, the ordinary procedure prescribed for the trial 
of a summons case shall be followed in the trial of cases to be tried in a summary way. [S.262(I)] 


(b) Punishment 
If, ina summary trial, the accused is found guilty, he shall not be sentenced to imprisonment for a 
term exceeding three months. 


(c) Summary trial to be given up in favour of regular trial 

If in the course of summary trial, it appears to the Magistrate that it is undesirable to try the case 
summarily, he shall recall any witness who may have been examined and may proceed to rehear the 
case in the regular manner as provided by the Code. [S.260(2)] 


(d) Record 
In every summary trial, the Magistrate shall record the following particulars in the prescribed form: 
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(i) the serial number of the case; 

(ii) the date of the commission of the offence; 

(iii) the date of the report or complaint; 

(iv) the name of the complainant (if any); 

(v) the name, parentage and residence of the accused; 


(vi) the offence complained of and the offence (if any) proved, and in cases coming under any of the 
clauses (ii), (iii), (iv) of Section 260(1), the value of the property in respect of which the offence has 
been committed; 


(vii) the plea of the accused and his examination (if any); 
(viii) the finding; 

(ix) the sentence or other final order; 

(x) the date on which the proceedings terminated [S. 263] 
The record shall be written in the language of the court. 


Judgment 

In every case in which the accused does not plead guilty, the Magistrate shall record the substance 
of the evidence and a judgment containing a brief statement of the reasons for the finding. [S.264] 
The judgment is to be written in the language of the court. [S.265(1)] 
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27.Explain the provisions of Cr. P. C. relating to Reference and Revision 


Reference to High Court 

1. Reference On Question Of Constitutional Validity 

Every court subordinate to the High Court is required to make a reference to the High Court under 
Section 395(1), if the following conditions are satisfied; 


1. The court is satisfied that a case pending before it involves a question of the constitutional validity 
of any law or any provision contained in any such law. A mere plea raised by a party challenging the 
validity of the law is not sufficient and what is required is the satisfaction of the court that a real and 
substantial question regarding the validity of the law is involved - M. Rajaram Reddi. 


2. The court is also satisfied that the determination of the question of the validity of the law or legal 
provision is necessary for the disposal of the case before it. 


3. The court is of the opinion that the law or the legal provision is invalid or inoperative but has not 
been so declared by the High Court to which that court is subordinate or by the Supreme Court - 
Nadikatla Suryanarayana v. Forest Range Officer. 


While making such a reference to the High Court, the subordinate court shall state a case setting out 
its opinion and the reasons therefor. 


It may be relevant to note here that Article 228 of the Constitution also empowers the Hi h Court to 
withdraw a case from the subordinate court to itself and to dispose of the same after deciding the 
question regarding the validity of the law or legal provision. 


2. Reference On Other Question Of Law 
A Sessions Court or a Metropolitan Magistrate may refer for the decision of the High Court any 
question of law arising in the hearing of a case pending before such court or Magistrate. [S.395(2)] 


It may be noted that such a reference can be made only ona question of law and not on a question 
of fact - Emperor v. Molla Fuzla Karim. 


The question referred to must have arisen in the hearing of the case and the High Court will not 
decide hypothetical questions of law, however, interesting or important they may be - A.S. Krishna. 


3. Post-Reference Procedure 

When a question as mentioned above is referred to the High Court, the High Court shall pass such 
order as it thinks fit and shall cause a copy of such order to be sent to the court by which the 
reference was made. The subordinate court shall then dispose of the case conformably to the order 
of the High Court. 


Revision 

The provisions for reviewing the decision of a criminal court are essential for the due protection of 
life and liberty, and are rooted in the conception that men including the judges and Magistrates are 
fallible. 


In cases where no appeal has been provided by law or in cases where the remedy of appeal has for 
any reason failed to secure fair justice, the Code provides for another kind of review procedure, 
namely, "revision". Very wide discretionary powers have been conferred on the Sessions Court and 
the High Court for the purpose of "revision". While making provisions for extensive powers of 
revision for ensuring correctness, legality, and propriety of the decisions of criminal courts, the Code 
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has also taken care to see that this review procedure does not make the judicial process unduly 
cumbersome, expensive or dilatory. 


1. Power To Call For And Examine The Record Of The Lower Court 

According to Section 397(1), the High Court or a Sessions Court may call for and examine the record 
of any proceeding before any inferior criminal court situate within its local jurisdiction for the 
purpose of satisfying itself as to the correctness, legality or propriety of any finding or order of such 
inferior court. 


On examination of such record if the High Court or the Sessions Court considers any corrective 
action necessary, it has ample powers to do so under Sections 398-401. 


The "proceeding" referred to in Section 397(1) above includes any judicial proceeding taken before 
any inferior criminal court, even though it may not relate to any specific offence. The expression 
"inferior criminal court" only means judicially inferior to the High Court (or Sessions Court). All 
Magistrates, whether executive or judicial, and whether exercising original or appellate jurisdiction 
shall be deemed to be inferior to the Sessions judge. [Expln. to S. 397(1)) 


The Sessions Judge is also inferior to the High Court within the meaning of Section 397(1), and the 
High Court may call for and examine the record of any proceedings before a Sessions judge - 
Ramachandra Puja Panda Samant v. Jambeswar Patra. 


The High Court or the Sessions Court may, when calling for such record under Section 397(1), direct 
that the execution of any sentence or order be suspended, and if the accused is in confinement, that 
he be released on bail on his own bond pending the examination of the record. [S. 397(1)] 


2. No Revision In Respect Of Interlocutory Orders 


The powers of revision conferred by Section 397(1) above are not to be exercised in relation to any 
interlocutory order passed in any appeal, enquiry, trial or other proceeding. [S. 397(2)] 


The purpose of putting a bar on the power of revision in relation to any interlocutory order is to 
bring about expeditious disposal of criminal cases - Parmeshwari Devi v. State. 


The bar is not, however, likely to prejudice any party aggrieved by the interlocutory order, as such 
party can always challenge it in due course if the final order goes against it. 


The Code does not define "interlocutory order” but it is obviously an intermediate order made 
during the preliminary stages of an enquiry or trial to advance the cause of justice for the final 
determination of the rights between the parties - Dhola v. State. 


Generally speaking, the test for determining whether an order is of a final or interlocutory nature, is 
whether or not the order in question finally disposes of the rights of the parties or leaves them to be 
determined by the court in the ordinary way. The term "interlocutory order" is not to be understood 
in any broad or artistic sense; it merely denotes orders of a purely interim or temporary nature 
which do not decide or touch the important rights or liabilities of the parties. For instance, orders 
summoning witnesses, adjourning cases, granting or cancelling bail, calling for reports and such 
other steps in the aid of the pending proceeding are all interlocutory orders - Amar Nath v. State of 
Haryana. 


It may, however, be noted that the expression "interlocutory order" should not be equated as 
invariably being converse of the expression "final order". There may be an order passed during the 
course of a proceeding which may not be "final” yet it may not be an interlocutory order-pure or 
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simple. Some kind of order may fall in between the two, and the bar in Section 397(2) is not meant 
to be attracted to such kinds of intermediate orders. It is, according to the Supreme Court, neither 
advisable nor possible to make a catalogue of orders to demonstrate which kinds of orders would be 
merely purely or simply interlocutory and which kinds of orders would be final, and then to prepare 
an exhaustive list of those types of orders which fall in between the two - Madhu Limaye v. State of 
Maharashtra. 


An order of bail granted by a Magistrate is permitted to be challenged under the revisional 
jurisdiction of the High Court inasmuch as under this jurisdiction the grievance of the applicant is 
that the order was bad from its inception - See, R. Shakuntala v. Roshanlal Agarwal. 


An order rejecting the plea of the accused on a point which when accepted, will conclude the 
particular proceeding, will not be considered as an interlocutory order within the meaning of Section 
397(2) - Madhu Limaye v. State of Maharashtra. 


Interlocutory orders which are without jurisdiction and are nullities, have no existence in the eye of 
law. The bar under Section 397(2) will have no application to such interlocutory orders which, 
though have the form of interlocutory orders, are no orders at all - Bhima Naik v. State. 


A question may arise as to whether the bar put by Section 397(2) on the revision of an interlocutory 
order can be circumvented by the aggrieved party by invoking the inherent powers of the High Court 
under Section 482. 


Exceptions apart, the answer shall be in the negative. If the order assailed is purely of an 
interlocutory character, the High Court will refuse to exercise its inherent power. But in case the 
impugned order clearly brings about a situation which is an abuse of the process of the court, or for 
the purpose of securing the ends of justice interference by the High Court is absolutely necessary, 
then nothing contained in Section 397(2) can limit or affect the exercise of the inherent power of the 
High Court. But such cases would be few and far between. One such case would be the desirability of 
quashing of the criminal proceeding initiated illegally, vexatiously, or as being without jurisdiction - 
Madhu Limaye v. State of Maharashtra. 


3. Only One Revision Petition Either To Sessions Court Or The High Court 

Section 397(3) provide that if an application for revision has been made by any person either to the 
High Court or to the Sessions Judge, no further application by the same person shall be entertained 
by either of them. The object is to prevent a multiple exercise of revisional powers and to secure 
early finality to orders. The decision of the Sessions Judge, if he is approached first, is made final and 
conclusive - Chhail Das v. State of Haryana. 


In a case where the Sessions Court is the appellate court, if the appeal has been rejected by it, a 
revision may lie to the High Court - Asghar Khan v. State of U.P. 


A person aggrieved by the Sessions Judge's decision in revision would have no right to approach the 
High Court again in revision. IS Such being the position under the (new) Code, any rule or practice 
which requires such a person to first approach the Sessions Judge before going to the High Court 
would be out of place - Brahmchari Satyanarayan Maharaj v. Kantilal L. Dave. 


It may, however, be noted that the restriction on further revision as contained in Section 397(3) is 
confined to a second revision application filed by the same person only - Ramachandra Puja Panda 
Samant v. Jambesurar Patra. 


4. Statement Of Metropolitan Magistrate Indicating Grounds Of His Decision 
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When the record of any trial held by a Metropolitan Magistrate is called for by the High Court or 
Sessions Court under Section 397, the Magistrate may submit with the record a statement setting 
forth the grounds of his decision or order and any facts material to the issue; and the court shall 
consider such statement before overruling or setting aside the said decision or order. [S. 404] 


According to Section 355, a Metropolitan Magistrate is required to record specified particulars 
instead of writing a judgment; and in all appealable cases he is required to record a brief statement 
of the reasons for the decision - See, Jagatamba Devi v. Hem Ram. 


The statement submitted under the above Section 404 supplements the meagre record of the case 
and helps the court of revision in making a decision. 


5. Power Of Court Of Revision To Order Enquiry 

On examining the record (or otherwise), the court of revision may direct the Chief Judicial 
Magistrate to make, or to cause to be made through any other subordinate Magistrate, further 
enquiry into any complaint which has been dismissed under Section 203 or Section 204(4), or into 
the case of any person accused of an offence who has been discharged. However, the court of 
revision shall not make any such direction for enquiry into the case of any person who has been 
discharged unless such person has had an opportunity of showing cause why such direction should 
not be made. [S. 398] 


6. Sessions Judge's Powers Of Revision 
These powers are contained in Section 399 which provides as follows: 


1. In the case of any proceeding, the record of which has been called for by the Sessions Judge 
himself, he may exercise all or any of the powers which may be exercised by the High Court under 
Section 401(1). 


2. Where any proceeding by way of revision is commenced before a Sessions Judge, the provisions of 
sub-sections (2), (3), (4) and (5) of Section 401 shall so far as may apply to such proceeding, and 
references in the said sub-sections to the High Court shall be construed as a reference to the 
Sessions Judge. A revision by the complainant to the Sessions Court against acquittal of the accused 
by the trial court is held to be entertain able with special leave - Dharamaji Gangaram Gholem v. 
Vinoba Sona Khode. 


This applies to a prosecution even if it was instituted by the police and not on the basis of a 
complaint - R. Jagadish Murty v. Balaram Mohanty. 


3: Where any application for revision is made by any person before the Sessions Judge, the decision 
of the Sessions Judge thereon in relation to such person shall be final and no further proceedings by 
way of revision at the instance of such person shall be entertained by the High Court or any other 
court. 


It would appear from Section 399(3) above that while a person has the choice to move either the 
High Court or the Sessions Judge under Section 397, if he chooses to go before the Sessions Judge he 
cannot, thereafter, go before the High Court even if the Sessions Judge rejects his revision 
application. Therefore, the rule of practice under the old Code that except under exceptional 
circumstances the High Court would not entertain a revision application unless the Sessions Judge 
was moved in the first instance, is inconsistent with the scheme of the present new Code; any 
insistence on following the old rule of practice hereafter would result in the destruction of the right 
fa p r nto move the High Court under Section 397. The rule of practice followed by many High Courts 
cannot any longer be followed in view of Sections 397(3) and 399(3) - Puvvula Abbulu v. State. 
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7. High Court's Powers Of Revision 
(1) Specific powers 


The High Court may, in its discretion, exercise any of the powers conferred on a court of appeal by 
Sections 386, 389, 390 and 391 or on a Sessions Court by Section 307 (power to tender pardon to 
the accused person), and when the judges composing the court of revision are equally divided in 
opinion, the case shall be disposed of in the manner provided by Section 392. [S. 401(1)] 


The revisional powers of the High Court are very wide and no form of judicial injustice is beyond 
their reach. The powers are entirely discretionary. 


But the decisions should be supported with reasons - State of A.P. v. Yelamati Venkataraju. 
The Supreme Court's observations in State of A.P. v. M. Poshetty, are revealing: 


A general and omnibus statement that 'courts below erred in convicting the accussed' is hardly 
sufficient to make judicial interference with the concurrent findings. We are of the opinion that 
there was abdication of the High Court's function in exercising the revisional jurisdiction. 


The section does not create any vested right in the litigant, but only conserves the power of the High 
Court to see that justice is done and that the subordinate courts do not exceed their jurisdiction or 
abuse their powers - Pranab Kumar Mitra v. State of W.B. 


Without making the categories exhaustive, revisional jurisdiction can be exercised by the High Court 
at the instance of a private complainant 


1. where the trial court has wrongly shut out evidence which the prosecution wished to produce, 
2. where the admissible evidence is wrongly brushed aside as inadmissible, 
3. where the trial court has no jurisdiction to try the case and has still acquitted the accused, 


4. where the material evidence has been overlooked either by the trial court or the appellate court 
or the order is passed by considering irrelevant evidence, and 


5. where the acquittal is based on the compounding of the offence which is invalid under the law. 


When this jurisdiction is invoked by a private party, it should be exercised strictly only in exceptional 
cases - Sheetala Prasad v. Sri Kant. 


(2) Restrictions on invoking the revisional powers. 

The High Court can exercise its revisional powers suo motu, that is, on its own initiative, or on the 
petition of any aggrieved party or even on the application of any other person. However, there are 
two limitations: 


(a) Firstly, as seen earlier in Section 399(3), where any application for revision is made by any 
person before the Sessions Judge, no further proceeding by way of revision at the instance 
of the same person shall be entertained by the High Court. 


(b) Secondly in a case where an appeal lies but no appeal has been brought, then according to 
Section 401(4), no proceeding by way of revision shall be entertained at the instance of the 
party who could have appealed. 
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These restrictions it may be noted, apply only in cases where the High Court's revisional powers are 
invoked by any aggrieved party. In a case where one party appealed to the Sessions and the other 
invoked the revisional jurisdiction of the High Court praying for the transfer of the appeals from the 
Sessions Court to the High Court to be heard along with the revision, it was held that though in 
exceptional circumstances it could be permitted, in the circumstances of the case, the revision 
petition should be kept pending till the disposal of the appeal by the Sessions Court - A. Jogi Naidu v. 
Koyalada Yenkataramana. 


The restrictions do not apply when the High Court acts suo motu. The High Court, as an effective 
instrument for administration of criminal justice, keep a con tant vigil and wherever it finds that 
justice has suffered, it takes upon itself as its bounden duty to suo motu act where there is flagrant 
abuse of the law - Nadir Khan v. State (Delhi Admn.). 


(3) How the powers are exercised. 

The exercise of the revisional jurisdiction is discretionary and the powers under Section 401(1) are to 
be used only in exceptional cases where there is a glaring defect in the procedure, or there is 
manifest error on a point of law and consequently there has been flagrant miscarriage of justice - 
Amar Chand Agarwalla v. Shanti Bose. 


Ordinarily while exercising the revisional jurisdiction, the High Court would not interfere with the 
concurrent findings of the courts below on a question of fact. But where the finding of fact is vitiated 
so as to cause miscarriage of justice as, for instance, when it is based on no evidence, or where 
evidence has been overlooked, or evidence has not been considered in its true perspective, the 
court will and must inrerfere - Narayan Tewary v. State of W.B. 


However, in cases where no appeal has been provided and a revision petition is the only remedy, the 
court of revision will be more careful in appreciation of evidence. It is true that the revisional 
jurisdiction does not postulate re-appreciation of evidence, but that should be appreciated in the 
light of the limitation on the right to go in appeal - Islamuddin v. State. 


While exercising the powers of revision, the court has to work under two statutory limitations: 


(a) As seen earlier the powers of revision shall not be exercised in relation to any interlocutory order 
passed by any inferior criminal court. [S. 397(2)] 


(b) The High Court exercising its revisional jurisdiction shall have no authority to convert a finding of 
acquittal into one of conviction. [S. 401(2)] 


Considering the limitation contained in (a) above, it is incumbent on the High Court to see that it 
does not convert the finding of acquittal into one of conviction by the indirect method of ordering 
retrial - K. Chinnaswamy Reddy v. State of A.P. 


This is all the more necessary when the State had not thought it fit to appeal to the High Court 
against the finding of acquittal and when the High Court is exercising revisional jurisdiction at the 
instance of a private party. Interference by entering into the merits and re-appreciating the evidence 
and then remanding it to trial court amounts to reversal of finding of the court. Such an order is in 
excess of revisional jurisdiction - Johar v. Mangal Prasad. 


The Supreme Court has held in a number of decisions that the revisional powers of the High Court to 
set aside the order of acquittal (and ordering retrial) at the instance of the private parties should be 
exercised only in exceptional cases where there is some glaring defect in the procedure, or there is a 
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manifest error on a point of law and consequently there has been a flagrant miscarriage of justice - 
D. Stephens v. Nosibolla. 


It is only in glaring cases of injustice resulting from some violation of fundamental principles of law 
by the trial court that the High Court is empowered to set aside the order of acquittal and direct a 
retrial of the acquitted defendant. This power should be exercised with great care and caution - 
Bansi Lal v. Laxman Singh. 


(4) Opportunity to a party of being heard. 

(a) As seen earlier a revisional court cannot direct further enquiry against any person who has been 
discharged, unless that person has had an opportunity of showing cause why such direction should 
not be made. [Proviso to S. 398] 


(b) Similarly, the revisional court shall not pass any order to the prejudice of the accused or other 
person, unless he has had an opportunity of being heard either personally or by pleader in his own 
defence. [S. 401(2)] 


These provisions are consistent with the basic principle of natural justice, namely, audi alteram 
partem (no man should be condemned unheard). Subject to the above said two rules, the court of 
revision has been given discretion in the matter of hearing any party by Section 403 which provides 
as follows: 


Save as otherwise expressly provided by this Code, no party has any right to be heard either 
personally or by pleader before any Court exercising its powers of revision; but the Court may, if it 
thinks fit, when exercising such powers, hear any party either personally or by pleader. 


(5) Treating application for revision as a petition of appeal. 

If an application for revision has been made to the High Court by any person in a case where an 
appeal lies, and the High Court is satisfied that the revision application was made under the 
erroneous belief that no appeal lies thereto, he court may treat the revisional application as a 
petition of appeal and deal with the same accordingly. [S. 401(5)] 


It is interesting to note that in certain cases the revisional application might lose its relevance. For 
example, in K. Ramachandran v. V.N. Raian, the revision filed against trial court's acquittal order was 
entertained by the Sessions Court. But it became invalid when the leave for condonation of delay in 
filing appeal was rejected by the High Court. 


(6) No abatement of revision by death of the petitioner. 

While exercising revisional jurisdiction, the High Court is discharging its statutory function of 
supervising the administration of criminal justice. Hence, the consideration applying to abatement of 
appeal under Section 394 may not apply to a revision application - Pranab Kumar Mitra v. State of 
W.B. 


In a proper case, the High Court can exercise its powers of revision in respect of an order made 
against the accused person even after his death - State of Kerala v. Narayani Amma Kamala Devi. 


8. Power Of High Court To Withdraw Or Transfer Cases 

1. Whenever one or more persons convicted at the same trial makes or make application to a High 
Court for revision and any other person convicted at the same trial makes an application to the 
Sessions Judge for revision, the High Court shall decide, having regard to the general convenience of 
the parties and the importance of the questions involved, which of the two courts should finally 
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dispose of the application for revision, and shall then issue necessary directions to give effect to its 
decision. [S.402(1)] 


2. Where an application for revision is transferred by the High Court to the Sessions Judge, no 
further application for revision shall lie to the High Court or to any other court at the instance of a 
person or persons whose applications for revision have been disposed of by the Sessions Judge. [S. 
402(4)] 


9. Order Of Revisional Court To Be Certified To Lower Court 
When a court of revision revises a case, it shall certify its decision to the lower court concerned and 
the court shall thereupon make such orders as are conformable to the decision so certified. [S. 405] 
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28. When the court can tender pardon to an accused under CrPc? Can it be forfeited? 


The criminal proceedings against an accused person come to an end if he is given pardon in 
accordance with the provisions of Sections 306 and 307. The very object of these provisions is to 
allow pardon to be tendered in cases where a grave offence is alleged to have been committed by 
several persons, so that with the aid of the evidence of the person pardoned, the offence could be 
brought home to the rest - State of A.P. v. Cheemalapati Ganeswara Rao. 


In order to grant an accused pardon, he need not be the actual perpetrator of crime. Nor does his 
statement require to be inculpatory for this purpose - State of Gujarat v. Ramasi Devasi Bhil. 


If an accused is granted pardon under Section 306, his co-accused shall have no locus standi to 
question it. Nor could it be questioned under Section 482 - Raj Ambarish Sen v. State of W.B. 


An analysis of Sections 306 and 307 will bring out the following points: 


|. With a view to obtaining the evidence of any person supposed to have been directly or indirectly 
concerned in or privy to a certain type of offence, certain courts can tender pardon to such person 
on some conditions. 


2. The offences in respect of which pardon can be tendered are: 
(a) offences triable exclusively by the Sessions Court; 


(b) offences triable by the Court of a Special Judge appointed under the Criminal Law Amendment 
Act, 1952; 


(c) offences punishable with imprisonment for a term which may extend to seven years or witha 
more severe sentence. 


3. The Magistrates who are empowered to tender pardon are: 


(a) the CJM or a Metropolitan Magistrate who can tender pardon at any stage of the investigation, or 
enquiry into or trial of the offence; 


(b) a Magistrate of the first class can tender pardon at any stage of the enquiry or trial but not at the 
stage of investigation. 


It may be appropriate to note here that if any Magistrate not empowered as above, erroneously but 
in good faith does tender such pardon, his proceedings shall not be set aside merely on the ground 
of his not being so empowered. [See, S. 460(g)] 


4. The pardon can be tendered to such a person on the condition of his making a full and true 
disclosure of the whole of the circumstances within his knowledge relative to the offence and to 
every other person concerned, whether as the principal or abettor in the commission thereof. If the 
approver does not cooperate with the prosecution, he would be treated as accused and would not 
be cross-examined by the defence - See, State of Maharashtra v. Abu Salem Abdul Kayyum Ansari 


5: The Magistrate tendering the pardon shall record 
(a) his reasons for so doing; and 


(b) whether the tender was or was not accepted by the person to whom it was made. 
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If the Magistrate granting pardon does not assign any reasons, the whole of the order of the 
Magistrate can be quashed on this ground alone - Prabhat Ranian Sarkar v. State of Bihar. 


6. The Magistrate shall on the application of the accused, furnish him with a copy of such record free 
of cost. 


7: Every person accepting a tender of pardon shall be examined as a witness in the Court of 
Magistrate taking cognizance of the offence and in the subsequent trial, if any - See, State {Delhi 
Admn.} v. Jagjit Singh. 


The examination of the approver at both the stages as mentioned above will be advantageous to the 
accused for two reasons. 


Firstly, the approver will have to disclose his evidence at the preliminary stage. This would enable 
the accused to know before the actual trial as to what the evidence against him would be at the trial. 
Secondly, the accused gets an opportunity to rely upon the approver's deposition at the preliminary 
stage for the purpose of proving the approver's evidence at the time of trial as untrustworthy, if 
there are contradictions or improvements - Kalu Khoda v. State. 


8. Every person accepting a tender of pardon hall, unless he is already on bail, be detained in 
custody until the termination of the trial. 


It has been opined that there is no rational basis of classification of approvers who are in detention, 
and those who because of fortuitous circumstances happen to be on bail at the time of grant of 
pardon. Its vires may also be open to challenge. 


However, since in cases of hardship the approver can approach the High Court for release, its vires 
have not been examined - Prem Chand v. State. 


9: Where a person has accepted a tender of pardon and has been examined, the Magistrate taking 
cognizance of the offence shall without making any further enquiry in the case 


(a) commit it for trial 


(i) to the Sessions Court if the offence is triable exclusively by that court or if the cognizance of the 
offence has been taken by the CJM; 


(ii) to a Court of Special Judge appointed under the Criminal Law Amendment Act, 1952, if the 
offence is triable exclusively by that court and; 


(b) in any other case, make over the case to the CJM who shall try the case himself. 


10. At any time after the commitment of a case but before judgment is passed, the court to which 
the commitment is made may, for the same purpose and in the same manner and subject to same 
conditions (as has been mentioned heretofore), tender pardon to any such person. An interesting 
question whether the Special Court dealing with corruption cases could grant pardon under Section 
306, Criminal Procedure Code, 1973 (CrPC) to an accused was answered in the affirmative by the 
Supreme Court in Harshad S. Mehta v. State of Maharashtra. 


The amplitude of the pardon starts from the time it is given to an approver and ends only by his 
resiling from or concealing the truth in the witness box in the trial court coupled with the certificate 
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of the Public Prosecutor, referred to in Section 308, to the effect that in his opinion such person has 
not complied with the conditions on which pardon was granted - Jagjit Singh v. State. 


Grant of bail to the approver may not affect the pardon granted to him - See, Suresh Chandra Bahri 
v. State of Bihar. 


If the person to whom a conditional pardon has been granted fails to comply with the conditions, he 
shall be tried for the offence in respect of which the conditional pardon was granted to him. That 
trial shall be in accordance with the procedure provided by Section 308. 
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29. Discuss the powers of the Supreme Court and High Courts to transfer cases and 
appeals. 


Transfer of cases 

If an accused person has reasonable cause to believe that he may not receive a fair trial at the hands 
of a particular judge or Magistrate, he should have the right to have his case transferred to another 
court. This principle has been widely recognised and has been accepted by the Code with necessary 
safeguards against its possible misuse. 


1. Powers Of The Supreme Court To Transfer Cases And Appeals 

|. If the Supreme Court considers it expedient for the ends of justice to do so, it may direct that any 
particular case or appeal be transferred from one High Court to another High Court, or from a 
criminal court subordinate to one High Court to another criminal court of equal or superior 
jurisdiction subordinate to another High Court. [S. 406(1)] 


The Supreme Court may act as mentioned above only on the application of the Attorney General of 
India or on the application of a party interested. Every such application shall be made by motion, 
which shall be supported by affidavit or affirmation unless the applicant is the Attorney General of 
India or the Advocate General of the State. [S. 406(2)] 


The words "party interested" would normally include the complainant, the Public Prosecutor, and 
the accused and may even cover a person lodging the first information report - Jag Bhusan Jain v. 
State. 


Brother of the deceased in a dowry death case can on the support of an affidavit seek transfer of the 
case under Section 407 - Radhesh Chandra v. State of Rajasthan. 


A political opponent could be a party interested under Section 406(1.) - K. Anbazhagan v, Supt, of 
Police. 


The Supreme Court shall exercise the power to transfer a case if the party interested shows that 
there are circumstances indicating reasonable apprehensions that fair justice may not be possible in 
a court dealing with a case or appeal - Gurcharan Das Chadda v. State of Rajasthan. 


It has also been ruled by the Supreme Court that it can order transfer even without the request of a 
party if it is convinced that such a step is necessary in the interests of justice - Zahira Habibullab 
Sheikh v. State of Gujarat. 


It may, however, be noted that the central criterion for directing a transfer is not the hypersensitivity 
or relative convenience of a party. Something more substantial, more compelling, more imperilling 
from the point of view of public justice is necessary for directing a transfer - See, Nahar Singh Yadav 
v. Union of India. 


For instance, if in a certain court the whole Bar for any reason refuses to defend an accused person, 
or if there are persistent turbulent conditions putting the life of the complainant or the accused in 
danger or creating chaos inside the court hall, or if there is general atmosphere of tension vitiating 
the necessary neutrality to hold a detached judicial trial, a transfer of the case would be justified - 
See, Maneka Sanjay Gandhi v. Rani Jethamalani. 
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2. Where an application for transfer has been dismissed, and is found to be frivolous or vexatious, 
the Supreme Court may order the applicant to pay appropriate compensation (not exceeding Rs. 
1000) to any person opposing the transfer application. [So 406(3)] 


2. Powers Of High Court To Transfer Cases And Appeals 
(1) At whose instance the power is to be exercised. 
While considering the transfer of any case or appeal, the High Court may act 


a) on the report of the lower court; or 
b) on the application of a party interested; or 


c) on its own initiative. However, no application shall lie to the High Court for the transfer of the case 
from one criminal court to another criminal court in the same Sessions Division, unless an 
application for such transfer has been made to the Sessions Judge and rejected by him - see Bandaru 
Sreedhar Reddy v. State of A.P. [S. 407(2)] 


(2) Procedure 
Every application for transfer shall be made by motion, which shall, except where the applicant is 
the Advocate General of the State, be supported by affidavit or affirmation. [S. 407(3)] 


When such an application is made by an accused person, the High Court may direct him to execute a 
bond, with or without sureties, for the payment of any compensation which the High Court may 
award to any person opposing the transfer application under sub-section (7) of Section 407. [S. 
407(4)] 


Every accused person making an application for transfer shall give to the Public Prosecutor notice in 
writing of the application, together with a copy of the grounds on which it is made; and no order 
shall be made on the merits of the application unless at least 24 hours have elapsed between the 
giving of such notice and the hearing of the application. [S.407(5)] 


(3) Circumstances in which a transfer may be ordered. 
A case or an appeal may be transferred, if the High Court is of the opinion that 


(a) a fair and impartial enquiry or trial cannot be had in any criminal court subordinate thereto; or 
(b) some question of law of unusual difficulty is likely to arise; or 


(c) an order under this section [i.e. S. 407] is required by any provision of this Code, or will tend to 
the general convenience of the parties or witnesses, or is expedient for the ends of justice. [S. 
407(1)] 


The above provision is not exhaustive. It has been held that apart from the susceptibilities of the 
accused if circumstances exist or events happened which are calculated to create in the mind of the 
accused a reasonable apprehension that he will not be fairly treated at his trial, the transfer of the 
case would be justified - Usman Haroon v. Emperor. 


This, however, does not mean that transfer can be ordered on the ground that an advocate of the 
applicant's choice is not available at the trial court - M. Mohan Shet v. State of Karnataka. 


Even in a case when this Sessions Judge who was trying the case was transferred to another district 
at the stage of the accused's statement under Section 313 Criminal Procedure Code, 1973, a petition 
moved under Section 407 to transfer the case to the new destination to which the judge was 
transferred was rejected by the Karnataka High Court - H.M. Chandre Gowda v. State of Karnataka. 
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There may be cases in which transfer would be necessary by other provisions of the Code, for 
instance, cases covered under Section 191 or Section 479 of the Code. 


(4) Stay of proceeding before a subordinate court. 

Where the application is for the transfer of a case or appeal from any subordinate court, the High 
Court may, on being satisfied that it is necessary to do so in the interest of justice, order that, 
pending the disposal of the application, the proceedings in the subordinate court shall be stayed, on 
such terms as the High Court may think fit to imp e. However, such a stay is not to affect the 
subordinate court's power of remand under Section 309. [S. 407(6)] 


(5) Decision of the transferee High Court is binding on the transferor court. 


Transfer of pending proceeding from one High Court to another imports that the business of the 
court is transferred to another court and the business is continued in the transferee court. That 
being the position, the transferee court steps into the shoes of the transferor court. In other words, 
the transferor court is successor-in-office for the purpose of the proceedings transferred and the 
ruling of the transferee court would be binding on the transferor court - Peoples Union for Human 
Rights v. Union of India. 


(6) Orders which may be passed by High Court. 
If an application for transfer is accepted, the High Court may order 


(a) that any offence be inquired into or tried by any court not qualified under Sections 177-185 (both 
inclusive), but in other respects competent to inquire into or try such offence; 


(b) that any particular case or appeal or class of cases or appeals be transferred from a criminal court 
subordinate to its authority to any other such criminal court of equal or superior jurisdiction; 


(c) that any particular case be committed for trial to a Sessions Court; or 
(d) that any particular case or appeal be transferred to and tried before itself. [S. 407(1)] 


Sections 177-185 referred to in clause (a) above deal with the place of enquiry or trial. Under clause 
(a), the High Court may transfer a case and order any offence to be inquired into or tried by any 
court not qualified under Sections 177-185 (i.e. not having territorial jurisdiction), but otherwise 
competent to inquire into and try that offence - ESI Corpn, v. Mohd. Ismail Sahib. 


When the High Court orders under clause (d) above that a case be transferred from any court for 
trial before itself, it shall observe in such trial the same procedure which that court would have 
observed if the case had not been so transferred. [S. 407(8)] 


(7) Compensation on dismissal of frivolous or vexatious application. 

Where an application for any of the orders as mentioned in sub-para (5) above is dismissed and is 
found to be frivolous or vexatious, the High Court may order the applicant to pay appropriate 
compensation (not exceeding Rs. 1000) to any person opposing the application. [S. 407(7)] 


(8) Saving. 

Nothing in this section [i.e. S. 407J shall be deemed to affect any order of the government under 
Section 197 determining the person by whom, the manner in which, and the offence or offences for 
which, the prosecution of any judge, Magistrate or public servant is to be conducted (in respect of 
any offence committed by such person in the discharge of his official duty). [S. 407(9)] 
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If a party feels aggrieved by the orders passed by the government under Section 197, it can approach 
the Supreme Court for the transfer of the case under Section 406. 


3. Powers Of The Sessions Judge To Transfer Cases And Appeals 


1. On the report of the lower court, or on the application of a party interested, or on his own 
initiative, a Sessions Judge, if he considers expedient for the ends of justice to do so, may order that 
any particular case be transferred from one criminal court to another criminal court in his Sessions 
Division. [S. 408(1) & (2) - See, State of W.B. v. Gangadhar Dawn 


However, he cannot transfer a case from the SDM's court despite the latter being a criminal court 
under Section 6 of the Code. This power vests with the District Magistrate - See, State of Gujarat v. 
Ratilal Uttamchand Morabia. 


A Sessions Judge also cannot assume jurisdiction in a case by way transfer if it cannot on its own 
assume jurisdiction - Suresh Chandra Bahri v. State of Bihar. 


No guidelines have been provided to indicate the circumstances in which it would be expedient for 
the ends of justice to transfer a case from one criminal court to another criminal court in the same 
Sessions Division. However, it has been held in a number of cases that the wide powers of transfer 
given to the Sessions Judge should be exercised judicially and cautiously - Bharamaramika v. State of 
Mysore. 


2. The provisions of sub-sections (3), (4), (5), (6), (7) and (9) of Section 407, i.e., "Procedure", "Stay of 
proceeding before a subordinate court", "Orders which may be passed by High Court" and 
"Compensation on dismissal of frivolous or vexatious application" are to apply in relation to an 
application to the Sessions Judge for transfer as they apply in relation to an application to the High 
Court, except that the amount of compensation that may be awarded in respect of a frivolous or 
vexatious application shall not exceed Rs.250. [S. 408(3)] 


3- A Sessions Judge making any order in respect of a transfer of a case is required to record reasons 
for such orders. [S. 412] 
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30. Explain the provisions regarding suspension, remission and commutation of 
sentences under criminal procedure code 


1. Suspension Or Remission Of Sentences 

Apart from the powers conferred on the President of India and the Governors of States by Articles 
72 and 161 of the Constitution to suspend, remit or commute any sentence, Section 432 of the Code 
empowers the appropriate government to suspend or remit sentence as follows: 


1. When a person has been sentenced to punishment for an offence, the appropriate government 
may, at any time and with or without conditions, suspend the execution of a sentence or remit the 
whole or part of the punishment. 


2. On receiving any application for the suspension or remission of a sentence, the appropriate 
government may require the court concerned 


a) to state its opinion (with reasons) as to whether the application should be granted or refused, and 
b) to forward with the statement of such opinion, a certified copy of the record of the trial. 


3. The appropriate government may cancel the suspension or remission of a sentence, if in its 
opinion the condition for granting such suspension or remission is not fulfilled; the offender may 
thereupon, if at large, be arrested by any police officer (without a warrant) and remanded to 
undergo the unexpired portion of the sentence - See, Krishnan Nair v. State of Kerala. 


4. The condition on which the sentence is suspended or remitted may be one to be fulfilled by the 
offender or one independent of his will. 


While commuting sentence for fine, the courts usually impose conditions non-compliance of which 
may revive the sentence - See, N. Sukumaran Nair v. Food Inspector. 


It may be noted that on breach of any condition of suspension or remission, the sentence is not 
automatically revived. It is only when the government chooses to pass an order of cancellation of 
the suspension or remission that the convict is arrested and is required to serve the unexpired 
portion of the sentence - Sk. Abdul Azeez v. State of Karnataka. 


There have been a number of decisions by various High Courts reversing executive orders, ordering 
premature release of prisoners on one ground or the other - See, Veeramchaneni Raghavendra Rao 
v. Govt. of A.P. 


The courts have ruled that the appropriate government has power to classify the prisoners for the 
purpose of granting remission - Satish Kumar Gupta v. State of Bihar. 


It has also been ruled that it is for the executive to remit sentence - See, Samjuben Cordhanbhai Koli 
v. State of Gujarat. 


The courts have indeed power to bar remission - See, Kamalanantha v. State of T.N. 


The courts may direct the appropriate government to consider grant of remission. The government 
may exercise its powers in accordance with rules - See, Mohd. Ishaq v. S. Kazam Pasha. 


The policy of the government should be to interpret the rules in favour of the prisoners - State of 
Haryana v. Jagdish. 
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But this does not mean that the court can grant special remission to the offenders belonging to 
Scheduled Castes and Scheduled Tribes - State of M.P. v. Mohan Singh. 


Its power to grant premature release is subject to Section 433-A - Charanjit Lal v. State (Delhi 
Admn.). 


The mandatory period of 14 years can also now be reduced under the powers of the President and 
Governor in Articles 72 and 161 of the Constitution. No special consideration is, however, to be 
extended to dignitaries like MLAs, in granting premature release - Thirumalareddy Thamasamma v. 
Govt. of A.P. 


The courts have been considering various aspects such as the heinousness of the crime - Jalandhar 
Singh v. State of Punjab 


or the possibility of the offender getting reformed, etc., in granting or not granting premature 
release - Jadu v, State of Orissa. 


Under the law as it stands, a person sentenced to imprisonment for life is bound to serve the life 
term in prison, unless the appropriate authority commutes or remits the sentence in the exercise of 
the powers given under Sections 432-433 of the Code - Gopal Vinayak Godse v. State of 
Maharashtra. 


It has been held by the Supreme Court that the government has authority to treat period of parole 
as part of imprisonment for the purposes of Section 432 - Sunil Fulchand Shah v, Union of India. 


It has also been held that the period during which a convict was on bail cannot be remitted since 
only an operative part of sentence would be remitted - State of Haryana v. Namratta Singh. 


As the sentence of imprisonment for life is a sentence of indefinite duration, the remission earned 
according to the rules under the Prisons Act, 1894 does not, in practice, help such a convict, as it is 
not possible to predicate the time of his death. Such remission probably may help the government in 
deciding to exercise its power to remit the remaining part of the sentence of life imprisonment - 
Gopal Vinayak Godse v. State of Maharashtra. 


2. Commutation Of Sentence 
The appropriate government may, without the consent of the person sentenced, commute 


|. a sentence of death for any other punishment provided by the Penal Code, 1860 (IPC); 
2. a sentence of imprisonment for life for imprisonment for a term not exceeding 14 years or for fine; 


3- a sentence of rigorous imprisonment for simple imprisonment for any term to which that person 
might have been sentenced, or for fine; and 


4- a sentence of simple imprisonment for fine. [S.433] 


While commuting sentence for fine, the courts usually impose conditions non-compliance of which 
may revive the sentence - See, N. Sukumaran Nair v. Food Inspector. 


It may be noted that Sections 54, 55 and 55-A IPC confer similar powers on the government. 
3. Restriction On Powers Of Remission Or Commutation 


Notwithstanding anything contained in Section 432 (i.e. supra Part Il, "Suspension or remission of 
sentences") where a sentence of imprisonment for life is imposed on conviction of a person for an 
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offence for which death is one of the punishments provided by law, or where a sentence of death 
imposed on a person has been commuted under Section 433 into one of imprisonment for life, such 
person Shall not be released from prison unless he had served at least 14 years of imprisonment. 
[S.433-A] 


The Supreme Court has reiterated that it is the prerogative of the appropriate government to grant 
premature release. It overruled High Courts' orders granting release to murder convicts before they 
completed 14 years' sentence - See, UT of Chandigarh v. Charanjit Kaur. 


The Supreme Court of India has upheld the constitutional validity of Section 433-A - Ashok Kumar v. 
Union of India. 


There have been some decisions which tend to water down the severity of Section 433-A. For 
example, the Madhya Pradesh High Court has come up with the thesis that the periods of sentence 
served by prisoners without absolute freedom such as conditional release may be treated as 
imprisonment that could be counted towards the 14 years required under Section 433-A.54 Period 
spent on parole is treated as part of imprisonment - See, Sunil Fulchand Shah v. Union of India. 


4. Concurrent Power Of Central Government In Case Of Death Sentences 
The powers conferred by Sections 432 and 433 above upon the State Government may, in case of 
sentences of death, also be exercised by the Central Government. [S. 434] 


5. State Government To Act After Consultation With Central Government In Certain Cases 

In respect of certain matters mentioned in Section 435 in which the Central Government would be 
vitally interested, the State Government is required to exercise its powers of remission and 
commutation of sentences only after consultation with the Central Government. [S. 435] 
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31. Discuss the provisions relating to imprisonment and levy of fine. 


Execution of sentences 

1. Sentence Of Death 

(1) Execution procedure. 

When a sentence of death is passed by the Sessions Court and on reference is confirmed by the High 
Court under Section 368, or when a sentence of death is passed by the High Court in appeal or in 
revision, the Sessions Court shall, on receiving the order of the High Court, cause the sentence to be 
carried into effect by issuing a warrant in the prescribed form to the officer in charge of the jail for 
the proper execution of the sentence. [See, SS. 413 & 414] so it is not correct to say that execution of 
punishment is a matter in the hands of the executive alone and the court has no control over the 
same - See, Swamy Shraddananda v. State of Karnataka. 


When the sentence of death has been duly executed, the officer executing the same shall return the 
warrant to the Sessions Court, with an endorsement under his hand certifying the manner in which 
the sentence has been executed. [S. 430] 


(2) Postponement of execution of death sentence. 
In the following cases, execution of the death sentence is postponed: 


(a) In case of possibility of appeal to the Supreme Court. 

Where there is a legal possibility of the offender appealing to the Supreme Court against the 
sentence of death, the appeal should not be rendered infructuous by prompt execution of the 
sentence. Appeals to the Supreme Court in such cases are possible 


i) under sub-clause (a) or sub-clause (b) of Article 134(1); or 
ii) on a certificate of fitness granted by the High Court under Article 132 or Article 134(I)(C); or 


iii) after obtaining special leave from the Supreme Court under Article 136 of the Constitution. In all 
such cases Section 415 requires that the High Court shall order the execution of the death sentence 
to be postponed 


(i) until the period allowed for preferring any such appeal has expired or if an appeal has been 
preferred within that period, until such appeal is disposed of; or 


(ii) until any a plication made for a certificate of fitness is disposed of; if such a certificate is granted 
then the execution should be further postponed till the period of limitation for preferring an appeal 
to the Supreme Court has expired; or 


(iii) in case the person sentenced to death intends to obtain from the Supreme Court special leave to 
appeal, until the expiry of period reasonably sufficient to approach the Supreme Court for obtaining 
such special leave. 


Once the Supreme Court entertains an appeal or grants special leave, it would order stay on the 
execution of the sentence during the pendency of the appeal proceedings before it. 


(b) In case of a pregnant woman. 

If a woman sentenced to death is found to be pregnant, the High Court shall order the execution of 
the sentence to be postponed; and may in its discretion commute the sentence to imprisonment for 
life. [S. 416] 
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(3) Sentence of death on escaped convict. 
When a sentence of death is passed on an escaped convict who was undergoing any sentence when 
he escaped, such death sentence shall take effect immediately. [S.426(1)] 


2. Sentence Of Imprisonment For Life Or Of Imprisonment 


(1) Execution. 

For the execution of the sentence of imprisonment for life or of imprisonment, the court passing 
such sentence is to send a warrant to the jail in which the person so sentenced is to be confined, 
along with such person. 


However, when the sentence is one of imprisonment till the rising of the court, it shall not be 
necessary to prepare and forward any warrant to a jail, and the accused may be confined in a place 
as directed by the court. [S. 418(1)] 


In cases where the accused is present in court at the time the sentence is passed, the sentence of 
imprisonment commences from the time it is passed. In cases where the accused is not so present in 
court, the court shall issue a warrant for his arrest for the purpose of forwarding him to jail; and in 
such a case, the sentence of imprisonment shall commence on the date of his arrest. [S. 418(2)] 


In case of each prisoner, a separate warrant for the execution of the sentence of imprisonment 
showing its definite period shall be directed to the officer in charge of the jail and the same shall be 
lodged with him. [Ss. 419 & 420] 


(2) Sequence of execution of two or more sentences of imprisonment. 

When a person already undergoing a sentence of imprisonment is sentenced on a subsequent 
conviction to imprisonment or imprisonment for life, such imprisonment or imprisonment for life 
shall commence at the expiration of the previous imprisonment. However, the court may in its 
discretion direct that the subsequent sentence shall run concurrently with the previous sentence - 
see, Saibanna V. State of Karnataka, [S.427(1)] 


The discretion is to be exercised judicially and not in an arbitrary manner. Inherent powers of High 
Court can be invoked under Section 482 even if the trial court or the appellate or the revisional court 
has not exercised its discretion under Section 427(1) - Shersingh V. State of M.P. 


In a case where separate trials are held for offences which while constituting distinct offences are 
inherently or intimately connected with each other, the direction to make the subsequent sentence 
run concurrently with a previous one has been held to be properly exercised - Mulaim Singh V. State. 


Where a second sentence passed on the accused was to commence on the expiration of the first 
sentence, and the first sentence was subsequently set aside, the second sentence would commence 
from the date of conviction and the period of imprisonment already undergone in respect of the first 
sentence would be deemed to have been in respect of the second sentence - Babibai V. Emperor. 


It has been rightly held that imprisonment in default of payment of fine cannot be concurrent with a 
substantive sentence of imprisonment - Emperor V. Subba Rao Sesharao. 


When a person already undergoing life imprisonment is sentenced on a subsequent charge to 
sentence of life imprisonment, the sentences shall run concurrently. [So 427(2)] 


And if any revision or commutation in respect of the earlier term is granted, the new sentence 
should commence thereafter - See, Ranjit Singh V. T of Chandigarh. 
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Generally, the person sentenced to pay fine must deposit the fine forthwith. The court has, however, 
the discretion to permit him to pay it after some time. If he does not pay within the time thus 
stipulated, he immediately incurs the liability of being sent to prison - Ram Lakhan v. State. 


(3) Sentence of escaped convict when to take effect. 
When a sentence of imprisonment for a term is passed on an escaped convict and 


(a) if such sentence is severer in kind than the sentence which such convict was undergoing when he 
escaped, the new sentence shall take effect immediately; 


(b) if such sentence is not severer in kind, the new sentence shall take effect after he has suffered 
imprisonment for a further period equal to that which, at the time of his escape, remained 
unexpired of his former sentence. [S. 426(2)] 


A sentence of rigorous imprisonment is considered severer in kind than a sentence of simple 
imprisonment. [S.426(3)] 


(4) Pre-conviction detention to be setoff against the sentence of imprisonment. 

Where a person has been convicted and sentenced to imprisonment for a term (not being an 
imprisonment in default of payment of fine), the period of detention, if any, undergone by him 
during the investigation, enquiry or trial of the same case and before the date of such conviction, 
shall be set off against the term imposed on him on such conviction and his liability to undergo 
imprisonment shall be restricted to the remainder (if any) of the term of imprisonment imposed on 
him - See, Bagdaram v. State of Rajasthan.[S.428] 


The procedure to invoke Section 428 could be a miscellaneous application by the accused to the 
court (at any time while the sentence of imprisonment runs) for passing an appropriate order for 
reducing the term of imprisonment which is the mandate of the section - Suraj Bhan v. Om Prakash. 


The question whether a person who remained on bail could have the benefit of setting off the 
period so spent has consistently been answered in the negative by the courts. Still because in the 
scheme introduced by the Punjab Government as the word "bail" was mentioned, this question 
became relevant. The Supreme Court, however, set the dispute to rest by sticking to its position - 
Joginder Singh v. State of Punjab. 


Till some time a person sentenced to imprisonment for life could not get the benefit of set off under 
Section 428 as, according to the courts, "imprisonment for life" could not be taken as "imprisonment 
for aterm" as required under Section 428 - Rajahusein Gulambusein Lakhani v. State of 
Maharashtra. 


Benefit of set off was not given even to those life convicts whose sentence to imprisonment for life 
was later commuted to imprisonment for a fixed term by the order of the State Government under 
Section 433, since the sentence of imprisonment for a term in such cases was not one imposed by a 
court on conviction as contemplated by Section 428 - Rafiq Abdul Rehman v. State of Maharashtra. 


It has later been categorically ruled by the Supreme Court that imprisonment for life is imprisonment 
for a term for the purpose of application of Section 428 and the life convicts would be entitled to the 
benefit of set off under Section 428 - Bhagirath v. Delhi Admn. 


The benefit of set off has been extended to persons convicted under the Border Security Force Act, 
1968 - Anand Singh Bishit v. Union of India. 
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However, it has been held to be inapplicable to persons convicted by a court martial - Ajmer Singh v. 
Union of India. 


It is also not applicable to a person preventively detained under COFEPOSA - Malliyakkal Abdul Azeez 
v. Collector. 


The period of detention which Section 428 allows to be set off against the term of imprisonment 
imposed on the accused on his conviction must be during the investigation, enquiry or trial in 
connection with the "same case" in which he has been convicted - Govt, of A.P. v. Anne 
Venkatesware Rao. 


But Section 428 is absolute in its terms. It provides for set off of the pre-conviction detention of an 
accused person against the term of imprisonment imposed on him on conviction, whatever be the 
term of imprisonment imposed and whatever be the factors taken into account by the court while 
imposing the term of imprisonment - Boucher Pierre Andre v. Supdt., Central Jail, Tihar. 


An interesting question as to whether a convict sentenced to imprisonment in two cases could claim 
set off. The benefit of set off envisaged in Section 428 in both, the cases was examined by the 
Supreme Court in State of Maharashtra v. Najakat Alia Mubarak Ali. 


A two-member Bench of the Supreme Court in Raghbir Singh v. State of Haryana had earlier held 
that only in one case this could be given. A three-Judge Bench constituted to review this position 
disagreed with the earlier decision. 


The section has to be applied even-handedly and uniformly in all cases and it is immaterial whether 
the accused is convicted in one case or many, whether simultaneously or at different times. It is also 
immaterial whether the sentences of imprisonment in the different cases are to run concurrently or 
consecutively. Further, whether such pre-trial detention is common, in whole or in part, in two or 
more cases is of no consequence to the application of Section 428 - K.C. Das v. State. 


A person undergoing pre-conviction detention is entitled to claim set off under Section 428 in each 
of the cases - Chinnasamy v. State of T.N. 


In the case of an accused released on bail in a case if rearrested and detained in another case, he 
would not be entitled to set off the period detention during investigation of the subsequent case so 
far as his sentence in the first case is concerned - Gulam Mustafa v. State of Rajasthan. 


The benefit of set off has been extended to cases referred to in Section 433-A. That means the 
period of actual imprisonment of 14 years will also be subject to set off. 


(5) Return of warrant on execution. 

When a sentence has been fully executed, the officer executing it shall return the warrant to the 
court from which it is issued, with an endorsement under his hand certifying the manner in which 
the sentence has been executed. [S.430] 


3. Sentence Of Fine 
(1) Execution by issuing a warrant for levy of fine. 
The court imposing a sentence of fine may 


(a) issue a warrant for the levy of the amount of fine by attachment and sale of any movable 
property of the offender; and/or 


(b) issue a warrant to the Collector of the district, authorising him to realise the amount as arrears of 
land revenue from the movable or immovable property or both, of the defaulter. 
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If the sentence directs that in default of payment of fine, the offender shall be imprisoned, and if 
such offender has undergone the whole of such imprisonment in default, no court shall issue such 
warrant for the levy of fine unless, for special reasons to be recorded in writing, it considers it 
necessary so to do, or unless it has made an order for the payment of expenses or compensation out 
of the fine under Section 357. [S. 421(1)] 


The "special reasons" referred to above should be reasons accounting for the fact of non-recovery of 
the fine before the sentence in default has been served. Any reasons directed to that point would be 
relevant - See, Digambar Kashinath Bhavarathi v. Emperor. 


The reasons which turn upon the nature of the gravity of an offence cannot be characterised as 
"special reasons" for the above said purpose - Hari Singh v. State. 


A warrant issued by any court under clause (a) above [i.e. under S. 421(I)(a)] may be executed within 
the local jurisdiction of such court, and if endorsed by the District Magistrate concerned, it shall 
authorise the attachment and sale of any such property outside the local jurisdiction of the court 
issuing the warrant. [S.422] 


(2) Suspension of execution of the sentence of imprisonment in default. 
(a) When an offender has been sentenced to fine only and to imprisonment in default of payment of 
the fine, and the fine is not paid forthwith, the court may 


(i) order that the fine shall be payable 
(a) in full by a fixed date falling within 30 days from the date of the order; or 


(b) in two or three instalments, the first of which shall be payable by a fixed date falling within 30 
days from the date of the order and the other instalments at an interval of not more than 30 days; 


(ii) suspend the execution of the sentence of imprisonment and release the offender on the 
execution by him of a bond (with or without sureties) for his appearance before the court on the 
date or dates by which the payment of fine or instalments thereof is to be made; and if such amount 
of fine or of instalment is not realised by the latest date of payment as ordered, the court may direct 
the sentence of imprisonment to be carried into execution at once. [S. 424(1)] 


(b) When an award of imprisonment in default of payment of a fine is annexed to a substantive 
sentence of imprisonment and the person undergoing the sentence is, after its execution, to 
undergo a further substantive sentence or sentences of imprisonment, effect shall not be given to 
the award of imprisonment in default of payment of the fine until the person has undergone the 
further sentence or sentences. [S.429(2)] 


(3) Money ordered to be paid recoverable as a fine. 
Where any money is payable by virtue of any order made under the Code, but the method of its 
recovery is not expressly provided for, such money shall be recoverable as if it were a fine. [S 431] 
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32. What are the irregularities which vitate and not vitate proceedings? 


Irregularities which do not vitiate proceedings: 

Section 460 

If any Magistrate not empowered by law to do any of the following things, namely:— 

(a) to issue a search-warrant under section 98; 

(b) to order, under section 155, the police to investigate an offence; 

(c) to hold an inquest under section 176; 

(d) to issue process, under section 186, for the apprehension of a person within the local limits of his 
jurisdiction who has committed an offence outside such limits; 

(e) to take cognizance of an offence under section 190, sub-section (1), clause (a), or clause (b); 
(f) to transfer a case under section 192; 

(g) to tender a pardon under section 337 or section 338; 

(h) to sell property under section 524 or section 525; or 

(i) to withdraw a case and try it himself under section 528; 


erroneously in good faith does that thing, his proceedings shall not be set aside merely on the 
ground of his not being so empowered. 


COMMENT. -This section cures nine kinds of irregularities. provided they are caused erroneously and 
in good faith. A further qualification is implied, though it is not expressly Stated in the section, viz. 
they should not occasion a failure of justice - Lalit Chandra Chanda Chowdhury. 


The section deals with acts done by a Magistrate in no way powered by law to do those acts; it has 
no reference to a Magistrate empowered otherwise under the Act to do an act but not possessing 
jurisdiction over the offence - Chidda 


Where a Magistrate holds the trial of a warrant case in a manner prescribed for that of a summons 
case, the trial is bad. 


De Novo trial when to be ordered. 

The set of provisions from sections 460-466 recognise the possibility of irregularity in proceedings 
and that proceedings are to be quashed only on demonstration of failure of justice. Normally, a de 
novo trial should not be ordered - State of MP. v. Bhoomraji. 


While ordering de novo trial, the appellate court should have regard to its impact upon on the 
pending cases as well as hardship caused to persons who had to depose their versions before the 
court. The Supreme Court explained the circumstance in which such trial can be ordered: 


A de novo trial should be the last resort and that too only when such a course becomes so 
desperately Indispensable. It should be limited to the extreme exigency to avert “a failure of Justice” 
Any omission or even the illegality in the procedure which does not affect the core of the case is not 
a ground for ordering a de novo trial. This is because the appellate court has plenary powers for re- 
evaluating and reappraising the evidence and even to take additional evidence by the appellate 
court itself or to direct such additional evidence to be collected by the trail court: But to replay the 
whole laborious exercise after erasing the bulky records relating to the earlier proceedings, by 
bringing down all the persons to the court once again for repeating the whole deposition would be a 
sheer waste time, energy and costs unless there is miscarriage of justice otherwise. Hence the said 
course can be resorted to when it becomes unpreventable for the purpose of averting "a failure of 
justice". The superior court which orders a de novo trial cannot afford to overlook the realities and 
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the serious impact on the pending cases in trial courts which are crammed with dockets, and how 
must that order would inflict hardship on many innocent persons who once took all the trouble to 
reach the court and deposed their versions in the very same case. To them and the public the re- 
enactment of the whole labour might give the impression that law is more pedantic than pragmatic. 
Law is not an instrument to be used for inflicting sufferings on the people but for the process of 
justice dispensation. 


Section 465 of the Code falls within Chapter XXXV under the caption "Irregular Proceedings". The 
entire purport of the provisions subsumed in Chapter XXXV is to save the proceedings linked with 
erroneous steps, unless the error is of such a nature that It had occasioned a failure of Justice. 
Section 465(1) makes it clear that the error, omission or irregularity in the proceedings held before 
or during the trial or in any enquiry were reckoned by the legislature as possible occurrences in 
criminal courts. Yet the legislature disfavoured axing down the proceedings or to direct repetition of 
the whole proceedings afresh. Hence, the legislature imposed a prohibition that unless such error, 
omission or irregularity has occasioned "a failure of justice" the superior court shall not quash the 
proceedings merely on the ground of such error. omission or irregularity. 


Clause (e).-If any Magistrate not empowered by law to take cognizance of an offence under s. 
190(1)(a) or (b) erroneously but in good faith docs take cognizance, the proceedings will not be set 
aside merely on the ground of his not being so empowered - Mugqbuluddin. 


Clause (f).- Transfer of a case - Kishori Lal Roy v Srinath Roy. 
Clause (g).-Tender of pardon - Chidda, supra. A Devendran v State of TN 


Where an investigation was in breach of the provision in s. 167(5), it was held that subsequent 
proceedings would be bad if the Magistrate has not taken the step he was bound to take under that 
section. S. 460 or 465 cannot cure such defect — Raj Singh v State. 


Investigation made without an order under s. 155(2) is not curable under s. 460 — Avinash Madhukar 
Mukhedkar v State of Maharashtra. 


Where a Magistrate took cognizance of a private complaint for defamation on police report, the 
whole proceedings were not vitiated due to erroneous cognizance. The defect could be cured by 460 
- Abdul Ameez Khan v. State of Karnataka. 


Where a case was committed to session in the absence of an accused charged of an offence under s. 
307 of the IPC, it was held that even though the Court of Session tried the case without referring the 
matter to the High Court, it was not vitiated - Kamlesh Kumar Dixit v. State of U.P. 


Section 461.Irregularities which vitiate proceedings. - 
If any Magistrate, not being empowered by law in this behalf, does any of the following things, 
namely: - 


(a) attaches and sells property under section 83; 


(b) issues a search-warrant for a document, parcel or other thing in the custody of a postal or 
telegraph authority; 


(c) demands security to keep the peace; 


(d) demands security for good behaviour; 
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(e) discharges a person lawfully bound to be of good behaviour; 

(f) cancels a bond to keep the peace; 

(g) makes an order for maintenance; 

(h) makes an order under section 133 as to a local nuisance; 

(i) prohibits, under section 143, the repetition or continuance of a public nuisance; 
(j) makes an order under Part C or Part D of Chapter X; 

(k) takes cognizance of an offence under clause (c) of sub-section (1) of section 190; 
(I) tries an offender; 

(m) tries an offender summarily; 

(n) passes a sentence, under section 325, on proceedings recorded by another Magistrate; 
(o) decides an appeal; 

(p) calls, under section 397, for proceedings; or 

(q) revises an order passed under section 446, his proceedings shall be void. 


COMMENT. - This section enumerates seventeen kinds of irregularities which render proceedings 
void. No question of error or good faith arises here. In other words, they are illegalities which vitiate 
the proceeding. Such proceedings have no existence in point of law: they need not be set aside by a 
superior Court - Husein Gaibu. 


This means, the Magistrate has no initial jurisdiction to try the matter. 


Clause (j).-This clause refers to a case where a Magistrate is not competent, virtue of the position he 
hold or powers vested in him, to try a case of the character referred to in s. 144 or s. 145 - Raj 
Mohan Roy Chowdhury v. Prasunno Chandra Chatterji. 


The cardinal principle of law in criminal trial is that it is the right of an accused that he should be 
tried by a judge who is competent. If an incompetent Magistrate records the evidence, the successor 
court cannot proceed from that stage onwards but must try the case de novo - Ramdas Kelu Naik v. 
V.M. Mudduyya. 


Where a Magistrate took cognizance under s. 190(1)(c) based on a complaint lodged by himself 
under s. 195(b)(i), it was held that the entire proceedings resulting in an order of conviction and 
sentence was liable to be quashed because the complainant could not be a judge in his own cause - 
Harekrishna Sahu v State of Orissa. 
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33. Under what circumstances a Magistrate can act for the removal of public 
nuisance? 


Removal of public nuisance 

1. Conditional Order For Removal Of Nuisance And Consequential Steps 

(1) Conditional order. 

Section 133 provides for a rough and ready procedure to be used in urgent cases for removal of 
public nuisances. According to this section, whenever a District Magistrate or a Sub-Divisional 
Magistrate or any other Executive Magistrate specially empowered in this behalf by the State 
Government, on receiving the report of a police officer or other information and on taking such 
evidence (if any) as he thinks fit, considers 


(a) that any unlawful obstruction or nuisance should be removed from any public place or from any 
way, river or channel which is or may be lawfully used by the public; or 


(b) that the conduct of any trade or occupation, or the keeping of any goods or merchandise, is 
injurious to the health or physical comfort of the community, and that in consequence such trade or 
occupation should be prohibited or regulated or such goods or merchandise should be removed or 
the keeping thereof regulated; or 


(c) that the construction of any building, or, the disposal of any substance, as is likely to occasion 
conflagration or explosion, should be prevented or stopped; or 


(d) that any building, tent or structure, or any tree is in such a condition that it is likely to fall and 
thereby cause injury to persons living or carrying n business in the neighbourhood or passing by and 
that in consequence the removal, repair or support of such building, tent or structure, or the 
removal or support of such tree, is necessary; or 


(e) that any tank, well or excavation adjacent to any such way or public place should be fenced in 
such manner as to prevent danger arising to the public; or 


(f) that any dangerous animal should be destroyed, confined or otherwise disposed of; 


such Magistrate may make a conditional order requiring the person causing such obstruction or 
nuisance, or carrying on such trade or occupation or keeping any such goods or merchandise, or 
owning, possessing or controlling such building, tent, structure, substance, tank, well or excavation, 
or owning or possessing such animal or tree within a time to be fixed in the order 


(i) to remove such obstruction or nuisance; or 


(ii) to desist from carrying on, or to remove or regulate in such manner as may be directed, such 
trade or occupation, or to remove such goods or merchandise, or to regulate the keeping thereof in 
such manner as may be directed; or 


(iii) to prevent or stop the construction of such building, or to alter the disposal of such substance; or 


(iv) to remove, repair or support such building, tent or structure, or to remove or support such trees; 
or 


(v) to fence such tank, well or excavation; or 


(vi) to destroy, confine or dispose of such dangerous animal in the manner provided in the said 
order; 
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or, if he objects so to do, to appear before himself or some other Executive Magistrate subordinate 
to him at a time and place to be fixed by the order, and show cause why the order should not be 
made absolute. 


No order duly made by a Magistrate under this section shall be called in question in any civil court. 
This section is designed to afford a rough and ready procedure for removing public nuisances. 


It is interesting to note the observations of the Punjab and Haryana High Court on the nature and 
consequences of orders made under Section 133 - Bhaba Kanta Bharali v. Ramchandra Bharali. 


The court observed: 


The proceedings are just to maintain peace and tranquillity and the orders rendered under these 
sections are merely temporary orders. The orders of the courts are coterminous with the judgment 
or decree of the civil court. No sooner the civil court declares the right of the parties the temporary 
orders rendered by the courts under Sections 133, 145 and 147 of the Code come to an end. 


In fact, the section has been formulated to deal with emergent situations - See, Tejmal Punamchand 
Burad v. State of Maharashtra. 


To invoke Section 133(1)(a), the nuisance has got to be a public nuisance and then only it can be 
stated to affect the members of the public and hence can be removed from the public place - See, 
Vasant Manga Nikumba v. Baburao Bhikanna Naidu. 


The phrase "public nuisance" has been defined in Section 268 IPC and this definition can very well be 
imported for the purposes of Section 133. Per that definition, to constitute a public nuisance, the 
injury, danger or annoyance must be caused to the public, or to the people in the vicinity, or to 
persons who may have occasion to exercise any public right. 


The object and public purpose behind Section 133 is to prevent public nuisance that if the 
Magistrate fails to take immediate recourse to Section 133, irreparable damage would be done to 
the public. However, under Section 133 no action seems possible if the nuisance has been in 
existence for a long period - See, Makhan Lal v. Buta Singh. 


In that case the only remedy open to the aggrieved party is to move the civil court - See, Vasant 
Manga Nikumba v. Baburao Bhikanna Naidu. 


According to Section 12 IPC, the word "public" includes any class of the public or community; but that 
class must be numerically sufficient to be designated "the public". Therefore, if a particular 
individual or his family is only affected by the nuisance, such nuisance cannot be considered to be a 
public nuisance and hence its removal from any public place cannot be ordered under Section 133 - 
Hira Lal v. Jogeshwar Ram. 


The expression "public place" has not been defined, but according to the Explanation to Section 133, 
it includes also property belonging to the State, camping grounds and ground left unoccupied for 
sanitary or recreative purposes. It has been held that a place in order to be public must be open to 
the public, i.e. a place to which the public have access by right, permission, usage or otherwise - Ram 
Kishore v. State. 


Clause (b) of Section 133(1) is applicable only in such cases where the conduct of any trade or 
occupation, etc., is injurious to the health or physical comfort of the community. Where the trade of 
auctioning vegetables was carried on in a private house, and the noise caused by auctioning 
disturbed the comfort of the persons living in the locality, an order restraining such trade under 
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Section 133 was held to be not justified by the Supreme Court. According to the Supreme Court, the 
conduct of a trade in vegetables was not that injurious to the health or physical comfort of the 
community so as to attract preventive action under Section 133 - Ram Autar v. State of U.P. 


The Madhya Pradesh High Court has held that the working of a glucose saline manufacturing unit in 
a residential area was a nuisance causing disturbance to the people. The court reinstated the SDM's 
order asking the firm to remove the unit from there - See, Krishna Gopal v. State of M.P. 


The word "regulated" in clause (b) of Section 133(1) indicates that the court, instead of prohibiting 
the trade, etc., completely, can regulate the same in such a way as not to become a nuisance - 
Govind Singh v. Shanti Sarup. 


It has been ruled by the Madhya Pradesh High Court that Section 133 cannot be invoked to remove 
the public nuisance of water pollution caused by industrial waste discharged by an industry 
inasmuch as there are other laws such as Water (Prevention and Control of Pollution) Act, 1974 to 
deal with it - Abdul Hamid v. Gwalior Rayon Silk Mfg. (Wvg) Co. Ltd. 


The object and purpose behind Section 133 of the Code is essentially to prevent public nuisance and 
involves a sense of urgency in the sense that if the Magistrate fails to take recourse immediately, 
irreparable damage would be done to the public. It applies when the nuisance is in existence. 
Sometimes, there is confusion between Section 133 and Section 144. While the latter is a more 
general provision, the former is more specific. While the order under the former is conditional, the 
order under the latter is absolute. The proceedings are more in the nature of civil proceedings than 
criminal. 


The Supreme Court dwelt with the question of application of pollution laws vis-a-vis criminal 
procedural law. The court explained that the areas of operation of the Code and the pollution laws 
are different with wholly different aims and objects and though they alleviate nuisance, that is not of 
identical nature. There is no impediment for their existence side by side - State of M.P. v. Kedia 
Leather & Liquor Ltd. 


Section 133(1)(d) does not specify the minimum number of persons that should be living or carrying 
on business in the neighbourhood, etc. therefore, the requirement of the section is satisfied even if 
the danger is confined to the members of a single household - Somnath v. State. 


(2) Service or notification of order. 

The order shall be served on the person against whom it is made in the manner provided for service 
of a summons. If it cannot be so served, it shall be notified by proclamation duly published, and a 
copy thereof shall be stuck at such place as may be fittest for conveying the information to such 
person. [S.134] 


(3) Person to obey the order or to show cause. 
The person against whom such an order is made shall 


(a) perform, within the time and in the manner specified in the order, the act directed thereby; or 
(b) appear and show cause against the order. [S.135] 


(4) Consequence of his failing to do so. 
If such person does not perform such act or appear to show cause, he shall be punishable under 
Section 188 IPC and the order shall be made absolute. [S.136] 
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2. Procedure Where Existence Of Public Right Is Denied 

Where an order is made under Section 133 for the purpose of preventing obstruction, nuisance or 
danger to the public in the use of any way, river, channel or place the Magistrate shall, on 
appearance of the person against whom the order was made, question him as to whether he denies 
the existence of any public right in respect of the way, river, etc., and if he does so, the Magistrate 
shall inquire into the matter. If in such enquiry the Magistrate finds reliable evidence in support of 
such denial, he shall stay the proceedings until the matter of the existence of such right has been 
decided by competent court; and if he finds no such evidence, he shall proceed in accordance with 
Section 138. A person who has failed to deny the existence of such a public right or who even after 
such denial has failed to adduce reliable evidence in its support, shall not be allowed to make any 
such denial in the subsequent proceedings. [S.137] 


The enquiry as contemplated by Section 137 above is confined only to the denial of the public right 
and it has nothing to do with the enquiry made for determining whether or not the conditional order 
made under Section 133(1) is reasonable or proper. This latter enquiry can be made after the 
enquiry contemplated by Section 137 has resulted in a finding against the person to whom the 
conditional order was issued - Naorem Leikban Singh v. State of Manipur. 


The object of Section 137 is that if the denial of the public pathway, etc. involves a bona fide claim 
on the part of the person denying the public right, the matter should be decided by a competent civil 
court and not by a Magistrate in a summary enquiry provided under Section 137 - Jai Ram Singh v. 
Bhuley. 


3. Procedure Wher He Appears To Show Cause 

If the person against whom an order under Section 133 is made appears and shows cause against 
the order, the Magistrate shall take evidence in the matter as in a summons case. If the Magistrate is 
satisfied that the order is reasonable and proper, the order shall be made absolute; if he is not so 
satisfied, no further proceedings shall be taken in the case. [S. 138] 


It is imperative for the Magistrate to take evidence in the matter and, therefore, he cannot just 
dispose of the matter without taking any evidence - State of Mysore v. Bastanv Javanu Pinto. 


His inspection of the site will not be of any use- State of Maharashtra v. Hassanali Vali Mohamed. 


It is not permissible to adduce evidence by way of affidavits and the Magistrate is bound to record 
evidence in the same manner as is recorded in a summons case - Banta Singh v. Sohawa Singh. 


4. Local Investigation And Expert Evidence 
The Magistrate may for the purposes of an enquiry under Section 137 or Section 138 (i.e. as 
mentioned in paras. 2 and 3 above) 


1. direct a local investigation to be made; or 
2. summon and examine an expert. [S.139] 


Where the Magistrate directs a local investigation by any person under Section 139, the Magistrate 
may 


1. furnish such person with such written instructions as may seem necessary for his guidance; 
2. declare by whom the expenses of the local investigation shall be paid. 


The report of such person may be read as evidence in the case. [S.140(1) and (2)] 
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Where the Magistrate summons and examines an expert, he may direct by whom the costs of such 
summoning and examination shall be paid. [S.140(3)] 


5. Procedure On Order Being Made Absolute And Consequences Of Disobedience 


When an order has been made absolute under Section 136 or Section 138, the Magistrate shall give 
notice of the same to the person against whom the order was made, and shall require him to 
perform the act directed by the order within the time fixed in the notice, and inform him that, in 
case of disobedience, he shall be liable to punishment under Section 188 IPC. [S. 141(1)] 


If such act is not performed within the time fixed, the Magistrate may cause it to be performed, and 
may recover the costs of performing it, either by the sale of any building, goods or any other 
property removed by his order, or by the distress and sale of any other movable property of such 
person. [S.141(2.)] 


No suit shall lie in respect of anything done in good faith under the above provisions. [S.141(3)] 


It has been held that the order passed by a court cannot be reviewed by itself - Sashibhusan Tripathy 
v. State. 


Nor could the order be amended without giving notice to the parties - Gulappa Gurusangappa 
Mamani v. Sub-Divisional Magistrate, Haveri. 


6. Injunction Pending Enquiry 

If a Magistrate making an order under Section 133 considers that immediate measures are necessary 
to prevent imminent danger or injury of a serious kind to the public, he may issue such an injunction 
to the person against whom the order was made, as is required to obviate or prevent such danger or 
injury pending the determination of the matter. In default of such person forthwith obeying such 
injunction, the Magistrate may himself use II hens as are necessary to obviate such danger or to 
prevent such injury. [S.142(1) & (2)] 


Though there is no specific provision to give notice to the person concerned before an injunction is 
issued, justice and fairness demand that an order of injunction should ordinarily be issued only after 
affording an opportunity to the affected person of being heard. 


No suit shall lie in respect of anything done in good faith by a Magistrate under the above provision. 
[S.142(3)] 


7. Magistrate May Prohibit Repetition Or Continuance Of Public Nuisance 

A District Magistrate or Sub-Divisional Magistrate, or any other Executive Magistrate duly 
empowered in this behalf, may order any person not to repeat or continue a public nuisance as 
defined in the IPC or any special or local law. [S.143] 


Such an order can be passed only if the matter has been adjudicated by a competent court - See, 
Jogendra Lal Pal v. Sheikh Anju. 


Disobedience of the order is punishable under Section 291 IPC. 
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34. Discuss the rules relating to time limitation for taking cognizance of certain 
offences. 


Normally, once the cognizance of an offence is taken by a Magistrate, the accused shall be put on 
trial; and after a full trial, his case will end in his conviction, acquittal or discharge. However, it may 
not be so in all cases. Criminal cases may not always run through their normal course. In some cases, 
the normal course may become impossible or infructuous, or it may become undesirable to follow it 
because of pragmatic policy considerations. In this lecture, it is proposed to discuss the 
circumstances in which criminal cases are disposed of without a full trial. 


1. Criminal Proceedings Are Barred By Limitation Of Time 

(1) Object in allowing the plea of limitation. 

When the accused appears or is brought before the court, he may raise the preliminary plea that the 
criminal proceedings against him are barred by the limitation of time prescribed by law. Section 468 
enjoins that no court, after the expiry of the period of limitation, shall take cognizance of an offence 
which is punishable with fine only or with imprisonment up to three years. The Code has apparently 
accepted the principle of limitation in respect of relatively less serious crimes for the following 
considerations: 


(a) As time passes, the testimony of witnesses becomes weaker and weaker because of lapse of 
memory. 


(b) For the purpose of peace and repose, it is necessary that at least in case of petty offences an 
offender should not be kept under continuous apprehension that he may be prosecuted at any time. 


(c) The deterrent effect of punishment and the sense of social retribution are impaired if the 
offender is not prosecuted and punished within reasonable time from the occurrence of crime. 


(d) The period of limitation would put pressure on the organs of criminal prosecution to make every 
effort to ensure detection and punishment of the crime quickly. 


(2) Periods of limitation. 
The following periods of limitation have been provided by Section 468(2): 


(a) six months, if the offence is punishable with fine only; 
(b) one year, if the offence is punishable with imprisonment for a term not exceeding one year; 


(c) three years, if the offence is punishable with imprisonment for a term exceeding one year but not 
exceeding three years. 


It may, however, be noted that the above rule regarding limitation is subject to the other provisions 
in the code relating to limitation. [See, S. 468(1)] Limitation p escribed under section 468 is to be 
read with reference to the filing of complaint and not with reference to the date of cognizance or 
issuance of process.' It should be remembered that no period of limitation i applicable, in relation to 
an offence punishable with imprisonment for a term exceeding three years. Further, the operation 
of the rule has be n excluded in respect of certain economic offences including offences against tax 
laws by the Economic Offences (Inapplicability of Limitation) Act, 1974. 


In relation to offences which may be tried together, the period of limitation is to be determined with 
reference to the offence punishable with more or most severe punishment - See, Bhaskar 
Hanematse Meharwade v. State of Karnataka. [So 468(3)] 
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(3) Commencement of the period of limitation. 
The period of limitation, in relation to an offender, shall commence 


(a) on the date of the offence; or 


(b) where the commission of the offence was not known to the person aggrieved by the offence or 
to any police officer, the first day on which such offence comes to the knowledge of such person or 
to any police officer whichever is earlier; or 


(c) where it is n r known by whom the offence was committed, the first day on which the identity of 
the offender is known to the person aggrieved by the offence or to the police officer making 
investigation into the offence, whichever is earlier. [S. 469(1)] 


While interpreting Section 469(1), the Bombay High Court had held that clause (a) pre-supposes 
knowledge of the offence as also identity of the offender; clause (b) pre-supposes identity of the 
offender; and clause (c) pre-supposes knowledge of the offence - State of Maharashtra v. P.D. Pujari. 


In determining limitation in relation to prosecution for the offence of criminal breach of trust under 
Section 406, Penal Code, 1860 (IPC) for not returning stridhan, it has been ruled that the offence 
would continue giving a fresh cause of action until the stridhan is returned - See, Balram Singh v. 
Sukhwant Kaur. 


In computing the period of limitation, the day from which such period is to be computed shall be 
excluded. [So 469(2)] 


In the case of a continuing offence, a fresh period of limitation shall begin to run at every moment of 
time during which the offence continues. [S-472] 


(4) Exclusion of time in certain cases. 
In the following cases the court will allow exclusion of time: 


(a) In computing the period of limitation, the time during which any person has been prosecuting 
with due diligence another prosecution in any court against the offender shall be excluded. 
However, no such exclusion shall be made unless the prosecution relates to the same facts and is 
prosecuted in good faith in a court which, from defect of jurisdiction or some such similar cause, is 
unable to entertain it. [So 470(1)] 


(b) Where the institution of the prosecution has been stayed by an injunction or order, then, in 
computing the period of limitation, the period within which the injunction or order continued shall 
be excluded. [S. 470(2)] 


(c) Where notice of prosecution for an offence has been given, or where the previous consent or 
sanction of the government or any authority is required by law for the institution of the prosecution 
of an offence, then in computing the period of limitation, the period of such notice, or the time 
required for obtaining such consent or sanction, shall be excluded. [S.470(3)] 


(d) In computing the period of limitation, the time during which the offender 
(i) has been absent from India, or 
(ii) has avoided arrest by absconding or concealing himself, shall be excluded. [S.470(4)] 


(e) Where the period of limitation expires on a day when the court is closed, the court may take 
cognizance on the day on which the court reopens. [S.471] 
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(5) Extension of the period of limitation in certain cases. 

The court may take cognizance of an offence after the expiry of the period of limitation, if it is 
satisfied on the facts and in the circumstances of the case a) that the delay has been properly 
explained, or b) that it is necessary so to do in the interests of justice. [S.473] 


There cannot be any hard and fast rule as to what constitutes sufficient cause to "properly explain" 
the delay occasioned, or what is "necessary so to do in the interests of justice". It must be 
determined by a reference to the facts and circumstances of each particular case - Thaga Pillai v. 
South Areot Market Committee, and it is impossible to encase judicial discretion in a strait-jacket - 
C.D. lyer v. State. 


Under Section 473, it is for the court to examine not only whether such delay has been explained but 
as to whether it is the requirement of justice to condone or ignore such delay - See, Vanka 
Radhamallohari v. Venka Venkata Reddy. 


It has been held that the provisions of Section 473 should be liberally construed so as to advance 
substantial justice when no negligence or inaction or want of bona fides is imputable to the 
prosecutor, but cannot be construed too liberally because the government is the prosecutor or 
prosecution is upon police report - Krishna Sanghi v. State of M.P. 


When the court condones the delay and extends the time under Section 473, it means it is 
interfering with the rights of the accused which have vested in him by virtue of the expiry of the 
period of limitation. Therefore, even though the Code does not contain any procedure for condoning 
the delay under Section 473, the principles of natural justice require that the condonation of the 
delay and extension of time can be done only after giving a reasonable opportunity to the accused 
person to oppose the plea of the prosecution for the condonation of the delay - Bharat Hybrid Seeds 
& Agro Enterprises v. State. 


The question then arises as to whether such an opportunity is to be given to the accused person 
before taking cognizance of the offence, or would it be sufficient if he is allowed to raise this defence 
of limitation after the cognizance is taken and he appears or is brought before the court for trial. As 
the delay h t b condoned before the cognizance of an otherwise time-barred offence can be taken, 
the former course has been favoured by the Allahabad, Bombay, Rajasthan and Madhya Pradesh 
High Courts - Panney Singh v. State of Rajasthan. 


Though earlier the Andhra Pradesh High Court shared this view - Bharat Hybrid Seeds & Agro 
Enterprises v. State, later along with the Calcutta High Court - C.R. Irani v. State it favoured the latter 
view - K. Hanumantha Rao v. K. Narasimha Rao. 


There has been a change in the opinion of the Madras High Court. Though in an earlier decision - 
Sulochana v. State Registrar of Chits, it favoured the latter view, recently it has ruled that the 
exercise of the power under Section 473, extending the period of limitation by condoning the delay 
in launching the prosecution, should precede the taking cognizance of the offence - Kathamuthu v. 
Balammal. 


This former view is legally unexceptionable. However, the latter view appears to be expedient as in 
such a case, the necessity of raising the plea of limitation may arise only in those cases where the 
cognizance has been actually taken and the accused is required to answer to the charge. 
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35. Explain the provisions relating to compounding of offences. 


A crime is essentially a wrong done to society; therefore, a compromise between the accused 
(wrongdoer) and the individual victim should not be enough to absolve the accused from criminal 
responsibility. However, where the offences are essentially of a private nature and relatively not 
quite serious, the Code considers it expedient to recognise some of them as compoundable offences 
[see, the table given in S. 320(1)] and some others as compoundable only with the permission of the 
court - Mahesh Chand v. State of Rajasthan. 


Non-compoundable offences cannot be compounded even with the permission of the court." The 
following are additional rules in respect of the compounding of offences: 


1. When any offence is compoundable under the above provision, the abetment of such offence or 
an attempt to commit such offence is also compoundable in like manner. [S.320(3)] 


2. When the person who would otherwise be competent to compound an offence as mentioned in 
the tables given in Section 320(1) and Section 320(2), is under the age of 18 years or is an idiot or a 
lunatic, any person competent to contract on his behalf may, with the permission of the court, 
compound such offence. [S.320(4)(a)] 


3. When the person who would otherwise be competent to compound an offence is dead, the legal 
representative of such person may, with the consent of the court, compound such offence. 
[S.320(4)(b)] 


4. When an accused has been committed for trial or when his appeal against his conviction is 
pending in an appellate court, the compounding of the offence can be made only with the 
permission of the court to which the case is committed or the appellate court, as the case may be. 
[S.320(5)] 


5. The Court of revision may, in the exercise of its revisional powers, allow any person to compound 
an offence, if such person is under the above said rules competent to compound such offence 
[S.320(6)] 


6. No offence shall be compounded if the accused is, by reason of a previous conviction, liable either 
to enhanced punishment or to a punishment of a different kind for such offence. [S.320(7)] 


The composition of the offence according to the above rules shall have the effect of an acquittal of 
the accused with whom the offence has been compounded. [S. 320(8)] 


Once a petition of a real and genuine compromise is filed, composition is complete and effective, 
and will have the effect of acquittal though no specific order of acquittal is passed on the petition by 
the curt. The compromise petition on its being filed in court cannot be withdrawn. A case may be 
compounded at any time before the sentence is pronounced - Aslam Mea V. Emperor. 


It is to be borne in mind while granting permission to compound an offence where such permission 
is necessary under Section 320(2), the court should act judicially and should exercise sound and 
reasonable discretion - Provincial Govt. v. Vipin. 


It has been held the t the offences under the Protection of Civil Rights Act, 1955 can be compounded 
- Dhanraj v. State. 
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36. Write short notes on preventive action of police 


Apart from the provisions in respect of investigation, enquiry and trial connected with any crime, the 
Code has also made provisions for the prevention of crimes, removal of public nuisance, and other 
pre-emptive actions against the likelihood of the breach of peace. For a proper analysis of these 
matters this lecture has been divided into six parts. 


Preventive action of the police 

1. Prevention Of Cognizable Offences 

1. Every police officer may interpose for the purpose of preventing, and shall to the best of his ability 
prevent the commission of any cognizable offence. [S.149] 


2. Every police officer receiving information of a design to commit any cognizable offence is required 
to communicate such information to the higher police officials concerned. [S.150] 


3. A police officer knowing of a design to commit any cognizable offence may arrest, without orders 
from a Magistrate or without a warrant, the person so designing, if it appears to such officer that the 
commission of the offence cannot be otherwise prevented. A person so arrested shall not be 
detained in custody for a period exceeding 24 hours from the time of his arrest unless his further 
detention is required or authorised under any provision of law. 


[S. 151] When a person is so arrested without a warrant, all the usual provisions and safeguards 
applicable in respect of an arrest without a warrant would apply to such an arrest also. 


2. Prevention Of Injury To Public Property 

A police officer may interpose to prevent any injury attempted to be committed in his view to any 
public property or, the removal or injury of any public landmark or buoy, etc., used for navigation. 
[S.152] 


3. Inspection Of Weights And Measures 


Any officer in charge of a police station may, without a warrant, enter any place within the limits of 
such station for the purpose of inspecting or searching for any weights or measures or instruments 
for weighing, whenever he has reason to believe that such weights, etc., are false. [S. 153(I)] 


The Station House Officer has also the power to seize such false weights, measures, etc., but on any 
such seizure he shall inform the same to the Magistrate having jurisdiction. [$.153(2)] 
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CRPC - 2 


Trial :- 
Introduction:- 
The only best thing that is gifted to us by the Britishers is the “Law and Legal System”. Especially 
the Criminal Justice system and the legislations. The Code of Criminal Procedure deals with 
various procedures in a criminal proceeding. One of which is the Trial system under Criminal 
Procedure Code. 
What is Trial? 
The word “trial” is not defined anywhere in the Criminal Procedure Code, however, it 
means a commonly understood stage of trial which begins after framing the charge and 
ends with the conviction or acquittal. 
In simple words, trial can be defined as a formal examination of evidence by a judge, 


typically before a jury, in order to decide guilt in a case of criminal or civil proceedings. 


Types of Trial in Indian Legal System 

The trial of the accused in the Indian Criminal Law is divided through the punishments of the said 
committed offence. The Trial of the accused for the offence committed by him is divided into 
four types. 

Session Trial- If the offence committed is punishable with more than seven years of 
imprisonment or Life imprisonment or Death, the trial is to be conducted in a Sessions court after 
being committed or forwarded to the court by a magistrate. [2] 

Warrant Trial- Warrant case includes offence punishable with the death penalty, imprisonment 
for life and imprisonment exceeding two years. A trial in a warrant case begins either by filing an 
FIR in a Police Station or by filing it before a Magistrate.[3] 

Summon Trial- If the offence committed is punishable with less than two years of imprisonment, 
it is taken as a summons case. In respect of this offence, it is not necessary to frame charges. 
Summon is issued by the Magistrate to the accused under section 204(1) (a) of Cr.P.C, 1973. 
“Summon case” means a case relating to an offence, not being a warrant case. The procedure to 
deal with such matter provided in section 251 to 259 of Cr.P.C, 1973 which is not as serious/ 
formal as other trials (Session trial, warrant case instituted on the police report and warrant 
cases instituted otherwise than on police report).[4] 

Summary Trial- Those trials in which cases are disposed of speedily with a simple procedure to 
follow and recording of such trials are done summarily. In this trial only small cases are taken in 
hand and complicated cases are reserved for summon and warrant trials. Legal Provisions for 


summary trial are given under Section 260-265 of Cr.P.C, 1973. 


Legal Provisions for the Trials in Criminal Procedure Code 
Sec 225-237 deal with trial of warrant cases by a Court of Session. 
Sec 238-250 deal with trial of warrant cases by magistrates. 
Sections 251-259 provides procedure for trial of summons cases by magistrates. 
Sections 260-265 make provisions relating to summary trials. 


Procedure of Court of Session in Criminal Trial 
Chapter XVIII of Cr.P.C. starting with Section 225 and ending with section 237 deals with 


provisions governing the trial before a Court of Session. 


The court of Sessions has to go through three stages of the Trial: 

First stage of Trial 

In the Court of Session, every trial is to be conducted by a Public Prosecutor (Section 225). The 
Court of Session is not only accountable in taking cognizance of the offences under Section 199; 
it can also take cognizance of any matter pertaining to the offence of grievous nature. To be 
more clear and concise, the court of session is a court at District level providing its service only 
for more grave and serious matters. The accused is brought before the court for the proof of his 
guilt. The first and the foremost work of the prosecutor are to propose the evidence in the court 
to prove the guilt of the accused (Section 226). 

In Banwari v. State of Uttar Pradesh, their Lordships of the Supreme Court have also clearly 
observed that Section 239 lays down (see page 1201) that the Sessions Court has no power 
under the Code of Criminal Procedure to drop any charges under which the accused has been 
committed for trial. He can, in the exercise of the powers under Section 226 of 

the Code of Criminal Procedure, frame a charge, or add to or otherwise alter the charge as the 
case may be, in cases where a person is committed for trial without a charge or with an 
imperfect or erroneous charge.[5] 

If after the consideration of the evidence and the submission of the accused, the judge considers 
that there is no sufficient ground for proceeding against the accused, he shall discharge the 
accused along with the reason for doing so (Section 227). 

If in case after consideration the court believes that there is ground for presuming that the 
accused has committed an offence which is triable by the court then the court shall frame in 
writing a charge against the accused of the offence but if not exclusively triable by the court of 
session then after framing of charge, the case is transferred to Chief Judicial Magistrate or any 
Judicial Magistrate of the first class. 

The framed charges are to be read aloud and clear in front of the accused with an easy 


understandable language and the accused is asked if he pleads guilty for the abovementioned 


charges or not (Section 228). 


Second Stage Of Trial 


If the accused is well versed with framed charges and pleads guilty for the same then the Judge 
shall record his plea and convict him but all depends on the discretion of the Judge. Under 
Section 229, the Judge has the power of discretion to convict the accused but it is desirable 
that the accused is not straight way convicted. The proper course would be to call upon the 
prosecution to prove its case by adducing evidence. 

If the accused refuses to plead under section 229 then the Judge shall fix a date for prosecution 
examination of witnesses, production of any document etc (Section 230). 

On the fixed date the Judge shall examine the witnesses, evidence may be produced in support 
of the prosecution. 

Third Stage of Trial 

If after examining the accused and evidence given by the Prosecution, the Judge considers that 
there is no evidence that the accused committed the offence; the Judge shall acquit the accused 
(Section 232). 

If the evidence given by the prosecution clearly justify the court in framing of charges and denial 
of acquittal of the accused then the defense counsel shall adduce evidence in support of his 
client. Even accused can apply for the issue of any process for the attendance of any witness or 
the production of any document or thing but it should not give a wrong impression to the court of 
defeating the ends of Justice (Section 233). 

After hearing both sides, when the issue arises for giving a Closing statement that Section 

314 of the Act apply and the Closing statement is given by defense under Section 234 and 
under Section 235 by the prosecution side. 

By keeping in mind all the evidence the judge should make the final Judgment. 


Procedure in Warrant Trial 


Chapter XIX of Cr.P.C starting with Section 238 and ending with Section 250 deals with the 
provisions governing the warrant trial. 

For the trial of warrants cases by Magistrate, procedures are prescribed. One is adopted by 
Magistrate in cases instituted on police reports, (Sections 238 to 243 Cr.P.C. and 248 to 250 
of Cr.P.C.) and other is for cases instituted otherwise than police reports. 

(Sections 244 to 247 of Cr.P.C. and 248 to 250, 275 Cr.P.C.) 


Police case 
First stage of trial 
With the compliance of Section 207, the magistrate must satisfy himself that he has been 


supplied with all the necessary documents with charge sheet (Section 238). If after 


consideration of the charge sheet filed under Section 173, the magistrate considers the charge 
against the accused to be groundless, he shall discharge the accused and record the reasons for 
such discharge (Section 239). If in case the magistrate is of the opinion that the accused is 
triable then charges shall be framed against the accused (Secton 240). 

In the case of the State of U.P. vs. Lakshmi Brahman in the context of duty of Magistrate at the 
stage of commitment. The Court considered the nature of duty lying upon the magistrate with 
regard to observance of Section 207 Cr.P.C. and it said that the duty cast on the Magistrate 

by Section 207 has to be performed in a judicial manner. [6] 

Second stage of trial 

After framing a charge under Section 240, the Magistrate has to prove under 

Sec 242 Cr.P.C and under subsection (3) of that Section the Magistrate is bound to 

proceed to take all such evidence as may be produced in support of the prosecution. 

This provision and the provisions in subsection (1) and (2) of Section 243, CrPC are mandatory. 
The Provisions of Section 243 applies both to cases instituted under Police report and Private 
complaint. 

In the case of Vijay Raj vs State of Rajasthan, the procedure to be followed after the accused is 
called upon to enter his defense, is the same in both the cases instituted upon a police report 
and those instituted otherwise than on police report.[7] 

In the case of P.Saravanan vs State Represented by the Inspector of Police, it is pertinent to 
note that the recording of the plea of guilty both in a warrant case and in a sessions case, 

under Section 241 under Section 229 of Cr.P.C., as the case may be, case only often, the charge 
has been read out to the accused. The charge must be specific, unambiguous, very clear and the 
admission by the accused must be unambiguous and unqualified unconditional. [8] 

Private Complaint 

First stage of trial 

If the case is instituted on a private complaint and the accused is brought before the magistrate 
the prosecution must satisfy itself with all the evidence produced and can issue a summon to any 
of its witnesses directing him to attend or to produce any document (Section 244). After taking 
all the evidence under Section 244 if the magistrate finds it suitable to discharge the accused at 
any previous stage of the case considers his charges to be groundless (Section 245). 

Second stage of trial 

As per Section 247 the defense counsel shall produce his evidence to support the accused. If at 
the framed charges against the accused the magistrate finds him no guilty then an order of 
acquittal shall be released. 

On the off chance that any case is organized on the objection to judge or to Police official or a 
blamed individual is introduced before the justice and officer finds that there is no ground 


against denounced individual then he will be released quickly by the judge, the individual who did 


the protest will be called to give clarification of why he ought not pay add up to the individual 
against whom blamed charges were made. 

In the case of Narpat Singh vs Anr., as a matter of fact attributing uncharitable remarks and 
initiation of proceedings under Section 250 Cr.P.C against the petitioners are in gross violation of 
principles of natural justice. Therefore, the impugned action is per se vulnerable on this count 
also. It is also noteworthy that registration of case against the accused persons by the 
petitioners and thereafter carrying out investigation was pursuant to an order of the Court 

under Section 156(3) Cr.P.C.[9] 


Procedure in summon trial 


Chapter XX of Cr.P.C starting with Section 252 and ending with Section 259 deals with the 
provisions governing the Summon trial. 

First stage of trial 

On the appearance of the accused in front of the magistrate, the particulars of the offence for 
which he is accused must be stated to him and ask him whether he pleads guilty for the same 
offences that he is charged with (Section 251). 

Where the summon has been issued to the accused under Section 206 and he, therefore, pleads 
guilty for the same without appearing in front of the magistrate, he shall transmit to the 
magistrate by post or through messenger. He shall also specify about the fine in summons but in 
case the accused does not accept his plea of guilty then magistrate shall with his discretionary 
powers sentence him to pay fine specified in his summons (Section 253). 

In the case of Biru Ram vs Ishar Singh & onr., sub-section (2) of Section 253 of Criminal 
Procedure Code, provides that nothing in this Section shall be deemed to prevent a Magistrate 
from discharging the accused at any previous stage of the case if, for reasons to be recorded by 
such Magistrate, he considers the charge to be groundless. [10] 

Procedure when not convicted Under Section 252 or Section 203- Then in such a case a 
magistrate shall hear the prosecution and take the evidence as may be produced in support of 
the prosecution or shall issue summons to any witness directing him to attend or to produce any 
document or other thing. 

Second Stage of trial 

Acquittal or Conviction- If the magistrate is satisfied that the accused is guilty of the charges 
framed then the magistrate may convict the accused under Section 252 or Section 255 and 
where the magistrate upon taking evidence under section 254 and further evidence find accused 
not guilty under the framed charges then he shall record an order of acquittal of the accused. 
Withdrawal of complaint- Before the final order is passed, if the complainant satisfies the 
magistrate that there are sufficient grounds for him to withdraw his complaint against the 


accused, and then the magistrate may permit him to withdraw the same (Section 257). 


Power of court to convert summon cases in warrant cases- In the trail of summon case with an 
offence punishable for a term exceeding six months, if the magistrate in the sake of interest of 
justice may covert the summon case into a warrant case by following the procedure of the 


warrant case and a rehearing of the case in the manner provided in the code (Section 259). 


Procedure of Summary trial 
Chapter XXI of Cr.P.C starting with Section 260 and ending with Section 265L deals with the 


provisions governing the Summon trial. 

The foremost objective of the Summary trial is to dispose of the cases speedily. 

Procedure to be followed- The procedure to be followed under summary trial is same as the 
procedure specified for summons trail (Section 262). 

If a sentence of fine not exceeding two hundred rupees has been passed then no chance of 
appeal be given. 

In every case of summary trial if the accused doesn't plead guilty then the magistrate shall 
record the substance of the evidence and the judgment that is delivered must also contain a 
brief statement of the reason for coming in a particular finding (Section 264). 

Section 265 emphasizes that every such record i.e. the particulars mentioned in Section 
263, and the substance of evidence and judgment must be recorded in the language of the 
Court. 

Shivaji Sampat Jagtap vs. Rajan Hiralal Arora the Hon'ble Bombay High Court observed that, 
“the succeeding Magistrate, howeverina case, the procedure contemplated 

under section 263 and 264 of the Code in particular has not been followed, he 

need not hold a trial de novo”, and the view was upheld in J.V.Baharuni vs. 

State of Gujarat 2015. [11] 


Types of trials: Sessions Trial, Warrant Trial, Summons Trial, Summary Trial 


Warrant trial (238-250) 


Process of a warrant trial 


Cases instituted on a police report 

This type of case is filed as an FIR in the police station and is the first step in the process of 
warrant cases instituted on a police report. The case is then forwarded to the Magistrate. When 
any case is instituted on a police report, and the accused is brought or appears voluntarily before 
the Magistrate, the Magistrate shall satisfy himself for complying with the provisions of Section 


207. And Section 238 to 243 of CrPC lays down the procedure of trial of warrant cases instituted 
on a police report and the steps are mentioned below. 
Initial steps in the trial 
The initial steps involve the filing of an FIR. Once the FIR is filed in the police station, an 
investigation is conducted to discover the facts and relevant details of the case. Once the 
investigation is completed, a charge-sheet is filed and the documents are forwarded by the 
police station to the Magistrate. The steps in warrant cases instituted on police report are: 

Supply of copy of police report to accused in compliance with Section 207. (Section 238) 

Discharge of accused on baseless charges. (Section 239) 

Framing of charges. (Section 240) 

Conviction on a guilty plea. (Section 241) 

Evidence for the prosecution. (Section 242) 

Evidence for defence. (Section 243) 
Supply of copies to the accused 
A copy of the police report and other documents relevant to the case should be supplied to any 
person or persons who appears or is brought before a magistrate at the commencement of the 
trial. And the Magistrate shall satisfy himself in complying with the provisions of Section 207. 
This is to ensure that the accused are aware of the charges against him and can prepare for 
defence under fair trial by law. 
Discharge of accused if allegations against him are baseless 
Once the Magistrate receives the police report and other relevant documents and provides them 
to the accused, the Magistrate shall consider each report. A hearing shall be convened and a 
reasonable opportunity shall be provided for both the accused prosecution to present their case. 
The Magistrate examines the accused if necessary. If the charge against the accused is 
discovered to be baseless and lacking in substance, the accused shall be discharged under 
Section 239. The prima facie of the case is also considered. In the case of State vs Sitaram 
Dayaram Kachhi, 1957, the accused, Sitaram was acquitted under Section 239. 
Framing of charge 
Section 240 of CrPC authorises the Magistrate to consider the police report and even to examine 
the accused if he feels the need to. If the Magistrate feels the presence of valid grounds to 
presume that the accused has committed the offence and is capable of committing such an 
offence, and he is competent to try the offence to adequately punish the accused in his opinion. 
Then the written charge is framed against the accused and the trial is conducted after the 
charge is read and explained to the accused. Framing of the charge is a duty of the court and the 
matter must be considered judiciously. 


In the case of Lt. Col. S.K. Kashyap V. The State Of Rajasthan, 1971, the accused files an appeal 
challenging the authority of the special judge appointed to hear the case. The appeal is failed 


and dismissed and the case proceedings are continued. 
Explaining the charge to the accused 
Clause 2 of Section 240 describes that the charge against the accused shall be read and 
explained to the accused. Once the accused understands the charges against him, he shall be 
asked whether he pleads guilty of the offence or wishes to challenge the charge by a fair trial 
under the law. 
Conviction on a guilty plea 
The accused can plead guilty to cut short the procedure of law and reduce the punishment for 
his offence. The Magistrate records the guilty plea and convicts the accused on his discretion. 
(Section 241) 
Evidence for prosecution 
Section 242 of CrPC defines the procedure with regards to the gathering of evidence against the 
offender and recording the evidence after examination and cross-examination to acquit or 
convict an accused individual. In a criminal trial, the case of the state is presented first. The 
burden of proving the accused guilty is on the prosecution and the evidence must be beyond a 
reasonable doubt. The prosecution can summon witnesses and present other evidence in order 
to prove the offence and link it to the offender. This process of proving an accused individual 
guilty by examining witnesses is called examination in chief. The Magistrate has the power to 
summon any person as a witness and order him to produce any document. State vs Suwa, 1961 is 
a case where the orders of the Magistrate to acquit the accused were set aside and a retrial was 
ordered by sending the case to a District-Magistrate who sent them for a trial to a Magistrate 
other than the one that tried the case originally. 
Steps in evidence presentation of prosecution 

Fixing date for the examination of witnesses 

Examination of witnesses 

Presentation of evidence 

Record of the evidence 
Evidence for the defence 
Section 243 of CrPC describes the procedure with regards to collecting and presenting evidence 
in the defence of the accused. After the prosecution is finished with the examination of the 
witness, the accused may enter his defence in a written statement and the Magistrate shall file it 
with the record. Or defence can be produced orally. After the accused has entered his defence, 
an application may be put to the Magistrate to perform cross-examination of any witness 
presented by the prosecution. The Magistrate may then summon any witness under Sub-section 
2 to be cross-examined by the defence. The prosecution must establish the case beyond a 
reasonable doubt and if the defence can prove a reasonable doubt then the evidence submitted 


by the prosecution is not valid and cannot be recorded in court against the accused. 


Written statement of accused 
Examination of witnesses for the defence 
Record of the evidence 


Summary Trial 


The legal provisions governing summary trials under the Code of Criminal Procedure, 1973 are 
Section 260 to Section 265. Under Section 262 of the Code of Criminal Procedure, 1973, the 
procedure for summary trials has been laid down.The procedure followed for summon cases has 
to be followed for summary cases as well. The exception in summary trials is, that a sentence 
exceeding the duration of three months cannot be passed in case of conviction under this 
Chapter. 
The procedure for a summons case can be briefly stated as follows: 
For a criminal procedure to begin, the first step is to file an FIR or a complaint. This is 
investigated upon by the police and evidence is collected. At the end of the investigation, a 
charge sheet is filed by the police. This is also called the pre-trial stage. 
The accused person is then taken before the Magistrate who orally reads the particulars of the 
offences to the accused. In summons and summary trials, a formal charge is not written down. 
The Magistrate after stating the particulars of the offence committed asks the accused if he 
pleads guilty or not. If the accused person pleads guilty, the Magistrate makes a record of the 
statement of the accused and then proceeds for conviction. 
If the accused does not plead guilty, the trial begins. The prosecution and the defence are given 
an equal opportunity to put their case forward. The Judge may then decide the acquittal or the 
conviction of the accused. 
In summary cases, the difference lies at this juncture. If the Judge delivers a judgment of 
conviction of the accused — the maximum sentence that can be passed for imprisonment is three 
months. 
Record in summary trials 
The procedure to formulate a record in summary trials is laid down in Section 263 of the Code of 
Criminal Procedure, 1973. 
In all summary cases, the Magistrate has the duty to enter the following particulars, in the 
following format prescribed by the State Government: 

The serial number of the case; 

The date when the offence was committed; 

The date when the report or the complaint was filed; 

The name of the complainant, if any; 

The name, residence and parents’ name of the accused person; 

The offence about which the complaint has been made and any proven offence (if it 

exists); 


The value of the property regarding which the offence has been committed, if the case 

comes under Section 260(1) (ii) or Section 260(1) (iii) or Section 260(1) (iv) of the Code; 

The plea of the accused person and his examination, if any; 

The finding of the Court; 

The sentence or any other final order passed by the Court; 

The date when the proceedings ended. 
Judgment in cases tried summarily 
Section 264 of the Code of Criminal Procedure, 1973 lays down how a judgment should be in 
cases which are tried summarily. The Magistrate has the duty to record the substance of the 
evidence along with a judgment containing a brief statement of the reasons for such finding, in 
all summarily tried cases where the accused does not plead guilty. Under Section 326(3) of the 
Code of Criminal Procedure, 1973 the use of pre-recorded evidence by a successor judge is 
barred in the instance when the trial has to be conducted summarily, according to Section 262 to 
265 of the Code. 
In Shivaji Sampat Jagtap vs. Rajan Hiralal Arora, it was held by the Bombay High Court that if the 
procedure mentioned in Section 263 and Section 264 of the Code has not been particularly 
followed, then the succeeding Magistrate does not need to hold a trial de novo. In this case, the 
petitioner filed a complaint under Section 138 of the Negotiable Instruments Act,1881. The 
Magistrate issued the process, summons to the accused was served and consequently, his plea 
was recorded. But before the Magistrate could deliver the judgment, he ceased to have 
jurisdiction and was succeeded by another Magistrate. The new Magistrate delivered a judgment 
on the basis of evidence which was recorded by his predecessor. An appeal was filed that the 
new Magistrate should have conducted a de novo trial as contemplated under Section 326(3) as 
the predecessor had conducted the case as a Summary trial. As this was not done, it was 
contended that the entire proceeding was vitiated. The Sessions Court then quashed the 
conviction. Therefore, this revision application was filed. It was held by the Court that the 
present case was not tried summarily. It was, in fact, tried as a summons case. Therefore, the 


impugned judgment was quashed. 
Session trial (225-237) 


Process of session trial: Session Court deals with criminal matter at a district level. To be more 
accurate these offences are of more serious nature, the session court does not have the power 
to take cognizance only under Section 199 of the CrPC it can take cognizance in all other cases 
the cognizance will be taken by Magistrate and commit the trail. 

Initial Stage 

It is very simple and easy to understand the initial stage with the help of the illustration- In a 
courtroom, the public prosecutor will act as one side and the accused person will be the other 
party in the matter. Here, the court expects that all the necessary documents need to be given to 


an accused person in advance so he has a clear idea why the trail is being taken place. 

Public Prosecutor is appointed under Section 24 of the Act, who is acting under the direction of 
such prosecutor. 

When the case is brought under Section 209 of the CrPC then in those condition public 
prosecutor needs to present the piece of evidence so the trail can be started without any delay. 
All the details regarding what all charges are framed against him need to be mentioned in a court 
of law. After this stage, if magistrate feels that there is no case regarding the accused person 
then he will be discharged. 

Second Stage of the Trial 

If the accused person pleads his guilt then he will be punished as per the nature of punishment 
and he will get convicted and if he did not plead then the court will fix a date for going through a 
further process like examination of a witness, production of any document etc. He needs to 
plead guilty from his own mouth, not by his pleader. Any admission made by his leader is not 
binding in nature.The court needs to have all pieces of evidence which are presented in the case 
and during the cross-examination stage. 

Third Stage of the Trial 

It is the last stage where the accused person is either convicted or acquittal. The court may 
acquit the accused person if no evidence is laid down which indicate the involvement of the 
accused in committing the Act. If no acquittal took place then, accused get the opportunity to 
present his case through writing or any other means he can produce evidence, witnesses to 
defend himself just like the way prosecution did it. An omission on the part of the Judge is the 
failure of justice. An accused person can apply for an application for compelling the attendance 
of a witness, all such application needs to be accepted by the court. He can only deny ina 
situation where he is sure that such application is vexatious in nature just to waste the precious 
time of the COURT 


Summon trial (251-259) 


Explanation of the particulars of the offence 

Section 251 provides that it is not mandatory to frame charges but the section does not dispense 
with the explanation of the particulars of the offence when accused is brought or appear before 
the Court. This is done to make the accused cognizant for the allegations made against him. If in 
case unable to convey the particulars than this will not vitiate the trial and it will not lead to the 
prejudice with the accused as this irregularity is remediable under section 465 of the code[3]. 
Under section 251 courts shall ask the accused whether the accused pleads guilty, and section 
252 and 253 needs to comply for conviction on such plea of guilty. 

Conviction on plea of guilty 

Section 252 and 253 provides conviction on the plea of guilty. Section 252 provides plea of 
guilty in general and section 253 provides plea of guilty in case of the petty cases. In case 


accused plead guilty, the answer is affirmative than in accordance with law court will record the 
plea in the exact words of the accused on the basis of which accused can be convicted on the 
Court's discretion. If not affirmative than the court needs to proceed further with Section 254. If 
the accused plead guilty, and the charges against him do not constitute any offence than mere 
plea will not amount to the conviction of the accused. As the magistrate has the discretion to 
convict on the plea or not, if on plea the accused is convicted than the magistrate shall proceed 
according to section 360 otherwise hear the accused on the question of sentence and sentence 
him according to law. If the plea of guilty is not accepted than magistrate shall proceed 
according to section 254. 

Procedure if the accused not convicted on plea 

Section 254 provides about both prosecution and defence case if the accused not convicted on 
plea under section 252 and 253. 

Prosecution case 

The magistrate will hear the accused and take all the evidence. In the hearing, the prosecution 
will be given chance to open its case by putting facts and circumstances which constitute the 
case and by revealing the evidence which he relied upon to prove the case. The magistrate on 
the application of the prosecution, serve summon to any witness to attend and to produce any 
document or thing. The magistrate will prepare the memorandum of the evidence according to 
section 274. Same as other trials in summon cases also the magistrate will comply with section 
279 i.e., interpretation of evidence to the accused and 280 i.e., recording of the demeanor of the 
witnesses. 

Hearing of the defence: — (Defence Case) 

After the prosecution evidence under 254 and examination of defence under section 313, in the 
continuance of this, the court will proceed with the defence hearing under section 254(1). In the 
hearing of the defence means accused will be asked for accused say against the prosecution 
evidence. Failure of hearing of the accused in any case will amount to the fundamental error in 
the criminal trial and it can not be cured under section 465. Evidence produced by the accused 
will be recorded in the same manner as in case of prosecution under section 274, 279, 280. After 
the submission of the evidence of the defence, he will be allowed to submit his arguments under 
section 314. 

Acquittal or conviction 

After recording the evidence under 254 the magistrate will acquit the accused if he finds the 
accused not guilty. If the accused is guilty than Magistrate shall proceed according to Section 
360 or 325 otherwise, sentence him according to the law. According to section 256 on the date 
fixed for the appearance of the accused nonexistence of the complainant will empower the court 
to acquit the accused unless the court has the reason to adjourn the case to some other day. 


Section 256(1) is also applicable in case of the death of the complainantJ. In case the 


representative of the dead complainant does not appear for 15 days where the defendant 


appeared, the defendant can be acquitted held by the Supreme Court.[4] 


Judgement (353-360) 


Form and contents of the judgment under Section 353 In a judgement Ratio decidendi and 
Obiter dicta form an integral part. Ratio decidendi is the binding statement in judgement and 
Obiter Dicta is the “by the way” remarks delivered by the judge which is not necessary to the 
case at hand. These two are very important as they define the legal principles which are useful to 
the legal fraternity. 
If the judgement is of acquittal- 
Whether the evidence of the prosecution absolutely failed to prove the guilt of the 
accused or merely failed to prove it beyond a reasonable doubt. 
If the act or omission from which the liability might arise doesn't exist. 
If the judgement is of conviction- 
The essential elements of the offence committed by the accused and the intervening 
circumstances which led to the commission of this offence. 
Participation of the accused as the principal perpetrator, or accomplice or accessory. 
The penalty that is imposed on the accused. 
Language and contents of judgment 
Under Section 354, of CrPC, it is stated that every judgement should be: 
In the language of the Court, Shall contain the points of determination and the reason for 
the same. 
The offence should be specified and the reason for the same should be given for the 
same. The offence so committed must be mentioned in the IPC or any other law under 
which the crime is committed and the punishment is given. 
If the offender is acquitted, the offence for which he was acquitted, the reason for the 
same and it must be specified that a person is now a free man. 
If the judgment is passed under the IPC and the judge is not certain as to under which 
Section the offence is committed or under which part of the Section, the judge should 
specify the same in the judgement and should pass orders in both the alternate situations. 
The judgement shall furnish a proper reason for the conviction if it is a sentence for a term 
of life imprisonment and in case of death sentence the special reason has to be given. 
Judgment given by Metropolitan Magistrate under Section 355 
Under Section 355 of the CrCP, it is mentioned that the judge instead of giving the judgement in 
an above-mentioned way, can deliver it in an abridged version that would contain- 
The serial number of the case, 


Date of the commission of the offence, 


Name of the complainant, 
Name of the accused person, his parentage and residence, 
Offence complained of or proved, 
Plea of the accused and his examination, 
Final order, 
Date of the order, 
In cases where the appeal lies from the final order, a brief statement of reasons for the 
decision. 
Sentence of imprisonment 
Under Section 354 of the CrPC, when the conviction is for an offence punishable with 
imprisonment for life or imprisonment for a term of years, the judgment shall state the reasons 
for the sentence awarded, and, in the case of the death sentence, the special reasons for it. 
Moreover, when the conviction is for an offence punishable with imprisonment for a term of one 
year or more, but the Court imposes a sentence of imprisonment for a term less than three 
months, it shall record its reasons for the same, unless the sentence is one of imprisonment till 
the rising of the Court or the case was tried summarily. 
Sentence of fine 
Under Section 357 of the Code, when a Court imposes a sentence of fine or a sentence in which 
fine is also included then the Court while passing judgment may order the whole or any part of 
the fine recovered to be applied: 
In defraying the expenses incurred during the prosecution. 
In the payment to any person as compensation for any loss or injury caused by the 
offence, when compensation is recoverable in the Civil Court. 
When any person is convicted of any offence for causing the death of another person or 
have encouraged the commission of such an offence, have to pay compensation to the 
persons who are, under the Fatal Accidents Act, 1855 entitled to recover damages from 
the person sentenced for the loss resulting to them from such death. 
When any person is convicted of any offence which includes theft, criminal 
misappropriation, criminal breach of trust, or cheating, or dishonestly receiving or 
retaining, or voluntarily assisting in disposing of stolen property knowing or believing the 
same to be stolen then compensation has to be given to the bona fide purchaser of such 
property for the loss of the same if such property is restored to the possession of the 
person entitled. 
If the fine is imposed in a case which is appealable, no such payment shall be made before the 
period allowed for presenting the appeal has lapsed, or if an appeal is presented then before the 
decision of the appeal is delivered. 
Compensation for wrongful arrests under Section 358 


Under Section 358, it is stated that in case a person compels the police to arrest another person, 
which the Magistrate thinks that there is no ground for such arrest, the Magistrate may order 
compensation not exceeding Rs 1000, to be paid by the person who causes such arrest. The fine 
is given as a way of compensation for the loss of time and expenses or other matter, as the judge 
may think fit. If more than one person is arrested on such basis, then each of them should be 
awarded a compensation not exceeding Rs 100, as the Magistrate thinks fit. Such compensation 
shall be recovered as a fine and if the person does not pay the compensation then the Magistrate 
can sentence him to imprisonment not exceeding 30 days unless the compensation is sooner 
paid. 


Appeals (372-394) 


An appeal is a tool given to the parties of a case to ensure justice is served and all the parties are 
satisfied by the judgment. After hearing all the parties in a case, a competent court pronounces 
the judgment and if the parties are not satisfied with the judgment they have a right to appeal to 
a higher court. Such an appeal would give the aggravated party another opportunity to present 
their case to a higher authority or the Appellate Court who would judge the case with a fresh 
perspective and if there are any wrongdoings, they would be corrected. When the verdict is 
unreasonable or not supported by evidence, or when there is miscarriage of justice on any 
grounds, then such a verdict can be appealed. 
Object and scope of appeals 
Even though Criminal Procedure Code (CrPC), does not define appeal, legally it is to be 
understood as judicial review done by a higher court of a decree, order or judgment passed by a 
subordinate court. The Cambridge dictionary defines appeal as “a request made to a court of law 
or to someone in authority to change a previous decision.” 
In case of no law for appeal 
As already discussed appeal is neither an inborn right nor a vested right, but one which is given 
by the statue itself. If there is no provision allowing an appeal for a case, then such an appeal 
would not be allowed. 
Appeals from convictions 
Defendants convicted of an offence are not always satisfied with the judgment and may think 
they have been wrongfully convicted. In such circumstances, they may ask a higher court to 
review the judgment or order passed under Section 374 of the code. The typical hierarchy of the 
state consists of: 

The Trial Court or Court of Session; 

The High Court; 

The Supreme Court. 


Appeal to the Court of Session 


As per Section 374(3), when an order or decree for conviction is made in a trial conducted by 
Metropolitan Magistrate or Assistant Session Judge or Magistrate of the first class or Magistrate 
of the second class, then the convicted may appeal to the Court of Session. If a sentence for 
conviction is made under Section 325 of the code, i.e after referring to the Chief Judicial 
Magistrate, then such conviction can also be appealed to the Court of Session. Lastly, when a 
convict is released on probation of good conduct or after admonition under Section 360 of the 
code, the order may be appealed to the Court of Session. 

Appeal to the High Court 

According to Section 374(2) of the Code, any person convicted may appeal to the High Court 
against a judgment passed by the Sessions Judge or an Additional Sessions Judge or on a trial 
held by any other court wherein a sentence of imprisonment for 7 years or less was passed. For 
instance, when a judgment is passed by the Sessions Judge, imprisoning the defendant for 5 
years, then such a defendant can appeal to the High Court if he thinks the judgment was unfair. 
Appeal to the Supreme Court 

Section 374(1) of the Code, allows any person convicted by the High Court in its extraordinary 
original criminal jurisdiction to appeal for the same in the Supreme Court of India. According to 
Section 379 of the Code, where the High Court on appeal, reverse an order of acquittal of the 
defendant and convicted him with imprisonment for not less than 10 years, life imprisonment or 
death penalty, the convict may appeal to the Supreme Court. 

As per Article 132(2) of the Constitution of India, if the High Court is satisfied that there is a 
substantial question of law which is in question, then an appeal can be made to the Supreme 


Court from any judgment, decree or final order from any High Court within the territory of India. 


Reference and Revision (395-405) 


The word “revision” has not been defined in CrPC, however, as per Section 397 of CrPC, the High 
Court or any Sessions Judge have been empowered to call for and examine the records of any 
proceeding satisfy oneself: 

as to the correctness, legality, or propriety of any finding, sentence or order, whether 

recorded or passed, and 

as to the regularity of any proceedings of an inferior court. 
Moreover, they have the powers to direct the execution of any sentence or an order to be 
suspended. Not just this, but to even direct to release the accused on bail or on his own bond if 
the accused is in confinement. They may even order an inquiry subject to certain limitations.It is 
clearly evident that the appellant courts have been granted such powers so as to obviate any 
failure of justice. 
The Honourable Supreme Court of India, in the context of this provision, held in the case of Amit 
Kapoor vs Ramesh Chander & Anr that “the revisional jurisdiction can be invoked where the 


decisions under challenge are grossly erroneous, there is no compliance with the provisions of 
law, the finding recorded is based on no evidence, material evidence is ignored or judicial 
discretion is exercised arbitrarily or perversely.” The same Court, further explaining this 
provision, held in the case of State Of Rajasthan vs Fatehkaran Mehdu[21] that “the object of this 
provision is to set right a patent defect or an error of jurisdiction or law or the perversity which 
has crept in the proceeding.” 
The High Court has the power to take up a revision petition on its own motion i.e. suo moto or on 
the petition by an aggrieved party or any other party. The Allahabad High Court held in the case 
of Faruk @ Gaffar vs State Of U.P.[22] that “whenever the matter is brought to the notice of the 
Court and the Court is satisfied that in the facts and circumstances of the case, a case is made 
out for exercising the revisional powers suo motu, it can always do so in the interest of justice.” 
There are certain statutory limitations that have been imposed on the High Court for exercising 
its revisional powers as per Section 401 of CrPC, however the only statutory requirement to 
exercise this power is that the records of the proceedings are presented before it, after which it 
is solely the discretion of the Court: 

An accused is to be given due opportunity to hear him and on order cannot be passed 

unless this is followed. 

In instances where a person has forwarded a revisional application assuming that an 

appeal did not lie in such a case, the High Court has to treat such application as an appeal 

in the interests of justice. 

An application of revision cannot be proceeded with if it has been filed by a party where 

the party could have appealed but did not go for it. 

The High Court, as well as the Sessions Court, may call for record of any proceeding of 

any inferior criminal Court situated within its jurisdiction for the purpose of satisfying itself 

as to the correctness, legality of propriety of any finding, sentence, etc. Thus, the 

Sessions Judge could examine the question in relation to the inadequacy of sentence in 

view of the powers conferred on him by Section 397(1) of CrPC. 
The difference between the powers of the High Court and the Sessions Court being that the 
Sessions Judge can only exercise revisional powers which he has called for by himself, whereas 
the High Court has the power to take up a revisional matter by itself or when it is brought to its 
knowledge. The powers of a Sessions Court are the same as that of the High Court while dealing 
with revisional cases. The Madras High Court in the case S. Balasubramaninan vs The State Of 
Tamil Nadu held that “a Sessions Judge can entertain an application in revision against sentence 
and enhance the sentence in revision in certain cases.” It has also been previously held by the 
Hon'ble Supreme Court in the case Alamgir vs State of Bihar that “in respect of enhancement of 
sentence in revision the enhancement can be made only if the Court is satisfied the sentence 
imposed by the trial Court is unduly lenient, or that in passing the order of sentence, the trial 


court has manifestly failed to consider the relevant facts” 


Plea Bargaining (265-A) 

A sense of confidence in the courts is essential to maintain the fabric of ordered liberty for a free 
people and three things could destroy that confidence and do incalculable damage to society: 
The first being that people come to believe that inefficiency and delay will drain even a just 
judgment of its value. 

The above statement, written by Warren E. Burger, in an address to the American Bar Association 
point to the importance of timely justice in a free society. The biggest problem that Indian justice 
system is facing is the huge backlog of cases. Noted jurist Nani Palkiwala rightly said, “The law 
may or may not be an ass, but in India, it is certainly a snail". More than three crore cases are 
languishing in the Courts for various reasons. .One of the major reason behind this abysmally low 
disposal of cases by Judiciary is the lack of number of judges in the respective courts. Apart 
from huge backlog of cases, the conviction rate in our country is also very low hence the 
credibility of judgment is doubted. Judicial process is additionally time consuming, cumbersome 
and expensive. 

All these problems call for an alternative. A way that would lead to speedy trial and efficient 
sentencing. A proposed alternative to this would be bringing the opportunity of plea bargaining 
into the Indian Criminal Justice System. 

Plea Bargaining can be described as “pre-trial negotiations between the accused and the 
prosecution during which the accused agrees to plead guilty in exchange for certain concessions 
by the prosecution.”They are also referred as plea agreement, plea deal or copping a plea. The 
procedure for a plea bargain is simple — A bargain or deal is struck between the accused and the 
prosecution whereby, the accused will agree to plead guilty to the charge when enquired by the 
trial Judge and in return will get a lesser sentence or plead guilty to one or more charge in return 
for the promise that the other charges will be dropped against him. The trial Judge takes an 
active part in this process. 

In the US, plea bargaining was introduced in the 19th Century and has proved to be very 
successful. It has been an integral part of their justice system. Though Plea Bargaining has not 
specifically been mentioned in their Constitution, its legality has been upheld in their judicial 
pronouncements. Today, almost 90 to 95% of criminal cases in the US are disposed off by plea 
bargaining rather than jury trial. 


Procedure For Plea Bargaining 


Plea Bargaining can happen in a number of ways: 

The Law Commission of India advocated the introduction of plea bargaining in India (even though 
the Supreme Court vehemently opposed it) in its 142nd, 154th and 177th reports. The Criminal 
Law (Amendment) Act of 2005 introduced a chapter XXI A into the Criminal Procedure Code, 


1973. This came into effect on 5th July 2006. It allows plea bargaining to be used in the 
following circumstances- 
Only for those offences that are punishable with imprisonment below 7 years. 
If the accused has been previously convicted for a similar offence by any court, then he/ 
she will not be entitled to plea bargaining. 
Plea Bargaining is not available to offences which might affect the socioeconomic 
conditions of the country. For eg, for offences under the Dowry Prohibition Act, 1961, 
Commission of Sati Prevention Act, 1987, Juvenile Justice (Care and protection of 
Children) Act, 2000 
It is also not available if the offence if committed against a woman or child below 14 years. 
Plea Bargaining is not available for serious offences such as murder, rape 
Plea Bargaining Can Happen In The Following Ways — 
Withdrawal of one or more charges against an accused in return for a plea of guilty 
Reduction of a charge from a more serious charge to a lesser charge in return of a plea of 
guilty 
Recommendations by prosecutor to sentencing judges for lesser sentence in lieu of plea of 
guilty. 
It may happen in many cases that the accused entering into plea bargaining may not do so 
voluntarily. Therefore, to ensure that the plea bargaining has happened in a proper way and 
justice has been ensured, the Court must adhere to the following minimum requirements, 
The hearing must take place in Court 
The Court must satisfy itself that the accused is voluntarily pleading guilty and there is no 
existence of coercive bargaining to the prejudice of the accused 
Any Court rejecting a plea bargaining application must be kept confidential to prevent 


prejudice to the accused. 


Provision of bail under the code (436-450) 


What is bail ? 

The term ‘bail’ means a kind of security or bond which is given to release a person from prison. It 
is a pro tem release of a criminal before his trial begins. The term ‘bail’ is not defined anywhere in 
the Criminal Procedure Code, 1973, however, the terms ‘bailable offense’ and ‘non-bailable 
offense’ are defined in Section 2(a) of Cr.P.C. 

Evolution of the concept 

As mentioned earlier, the concept was first introduced in England. The judges in England used to 
travel from place to place to hear the cases which took place from session to session. During 


this, the prisoners would face a hard time because of the unhygienic prison conditions. So the 


system of bail was introduced to release the prisoners awaiting trial. Later on, the Charter of 
Rights, the Magna Carta was introduced in the year 1215, which gave the right to the citizens, 
which stated that a man can not be convicted until he has faced the trial. The offenses were 
divided into bailable and non-bailable, back in 1275 by the statute of Westminster.The Habeas 
Corpus Act came in the year 1679, according to which the magistrate can release the prisoners 
by taking some sort of surety. The English Bill of Rights introduced in the year 1689 provided a 
shield against the excessively high amount of bail. Currently, the Bail Act of 1976 is being 
followed in England. 
Talking about the United States, the Bill of Rights was subsumed in its Constitution in the year 
1791. It guaranteed all the provisions related to bail. In India, the provisions regarding bail are 
incorporated in the Criminal Procedural Code,1973. The Sections 436 to 450 deals with the grant 
of bail and bonds, in cases of criminal nature. 
In which cases can you get your client bail? 
Section 436 
Section 436 of CrPC states that any person who is detained by a police officer, who doesn't have 
a warrant or that person is prepared in the custody of the police officer before the court has 
granted him bail, shall be released on bail through a bond without any kind of sureties. If the 
person has failed to follow the bail-bond then he can be refused bail. In case, the person appears 
in the court, such refusal will be subject to the court and it can call that person and impose 
penalty given under Section 446 of Cr.P.C. 
Types of bail 

Regular bail 
When a person has been arrested and is kept in custody, then the person can be released ona 
regular bail under Section 437 and Section 439 of the Cr.P.C. 
Section 437 
It states that, if any person is detained for the commission of a non-bailable offense, without a 
warrant by a police officer, or when there are reasons to believe that there are not sufficient 
grounds to prove that the person has committed any non-bailable offense, then he can be 
released. This has to be followed in case he appears in any other court other than the Court of 
Sessions or the High Court. 
Even so, this person can not be granted bail if there are reasons to believe that he is guilty of any 
offense punishable with a death sentence or life imprisonment or he has earlier been convicted 
for an offense which was punished with punishments of the same nature. 
Section 439 
It gives special powers to the High Court and the Court of Sessions regarding the same. It 
enables these courts to release the people on bail for the offenses specified in Section 437(3) of 
CrPC. The court can impose any condition which it thinks is necessary. It further provides that 


any condition which the Magistrate imposes can be set aside if the High Court has granted bail 
after giving notice to the public prosecutor. The bail, in this case, should be provided in case the 
offense can be tried exclusively by the Court of Sessions and is punishable with life 
imprisonment. 

Interim bail 
Before the procedure for granting a regular bail or anticipatory bail, interim bail is provided. It is 
given for a temporary period. The reason behind this is that the granting of bail by the High Court 
or the Court of Session requires documents to be sent by the lower courts, which takes time. So, 
for the time being, the provision of interim bail is provided. The Interim bail can be extended and 
if its period expires then the person to whom it is granted has to be put in jail again. 

Anticipatory bail 
Section 438 of the Criminal Procedure Code, provides the direction for a person apprehending 
arrest for any reason to believe.lt provides that any person who anticipates that he can be 
arrested in pursuance of any accusation of committing a non-bailable crime can apply for the 
grant of anticipatory bail. Application has to be made to the High Court or the Court of Sessions. 
According to this Section if a person is released then there are some conditions that will follow- 
The person has to be present during the investigation whenever required, The person can not 
induce any person to disable him to enclose the facts against him during the proceedings, The 
person shall not leave India without the prior permission of the court. It was further provided that 
if any person is arrested by a police officer without a warrant then he can be given bail. 


Circumstances under which bail is given by police 


When the arrest is made without a warrant 

Section 43 of the Cr.P.C. provides for the arrest of any accused by a private person. The private 
person after the arrest should bring the convicted person to the police station or hand him over 
to the police officer as soon as possible. The police will if it thinks that the convicted person 
should be released, release him. Section 56 of the Cr.P.C. enables the police officer to bail that 
person out under the provision contained in this Section. Section 169 of Cr.P.C. state that the bail 
can only be set when the investigation is made. Until then this Section does not provide bail. Bail 
can be given by the officer-in-charge of the police station or the police officer who is 
investigating. Section 170 of Cr.P.C. confers authority to give bail, in the officer-in-charge of the 
police station in case the person is accused of committing a non-bailable offense. 

When the arrest is made with the issuance of the warrant 

Section 73 of Cr.P.C. states that if the court is issuing the warrant under which it is specified that 
if the person executes a bond in which he has provided sureties for appearing before the court 
when the court specifies, then the police officer to whom the warrant is issued will be allowed to 
give bail to the person. According to Section 81 of Cr.P.C. and Section 82 of Cr.P.C., it is specified 
that if the arrest is made in the district, the police officer other than District Superintendent of 


Police or the Commissioner of Police can release the accused from custody, but in case the 
arrest is made out of such district then the District Superintendent of Police or the Commissioner 
of Police in the area of arrest can release the convicted. 

Types of bail 

In Gurbaksh Singh Sibbia v. State of Punjab the Supreme Court held that:- “The distinction 
between an ordinary order of bail and an order of anticipatory bail is that whereas the former is 
granted after arrest and therefore means release from the custody of the police, the latter is 
granted in anticipation of arrest and is therefore effective at the very moment of arrest. Police 
custody is an inevitable concomitant of arrest for non-bailable offences. An order of anticipatory 
bail constitutes, so to say, an insurance against police custody following arrest for offence or 
offences in respect of which the order is issued. In other words, unlike a post-arrest order of 
bail, it is a pre-arrest legal process which directs that if the person in whose favor it is issued 
is thereafter arrested on the accusation in respect of which the direction is issued, he 
shall be released on bail. 

Procedure of bail 


Cases in which bail may be granted (whether release on bail is mandatory?) 

In the case of bailable offence it is mandatory to grant bail to the arrested person and in case of 
non-bailable offence it depends upon the discretion of the court. Section 436 of the code talks 
about the cases in which bail can be taken and section 437 of the code talks about the cases in 
which the bail may be taken in case of non-bailable cases. 

Cases in which bail to be taken (section 436 of CR.PC) 

In this case, if a person who is not guilty of any non-bailable offence and gets arrested without a 
warrant by the police authority and is prepared to give bail, then it is the duty of the police 
authorities to release him. The person arrested may be released on the bond without submitting 
any sureties. 

Introduction to CRPC 


Disposal of Property 


Introduction 


When dealing with a criminal case, the police comes across various articles which are then 
seized by it. These articles are of utmost significance and act as evidence. These are presented 
before the court and become an important element in a successful trial. The term property 
applies to all such documents or articles which are submitted before the court and marked as 
documentary exhibits or material objects. 


Once the trial ends, however, these articles or documents need to be disposed of. Chapter 34 of 


the Code of Criminal Procedure, 1973 (CrPC) deals with this disposal. This process of disposal is 
governed by Section 451 to 459 of the code. 


What kinds of properties are referred to in this chapter? 
Chapter 34 of CrPC deals with disposal of 4 kinds of properties. This includes: 


Properties or documents which have been used in committing an offence. 
Properties or documents on which an offence has been committed. 
Properties or documents which have been produced before the court. 
Properties or documents which are in the custody of Police or Court. 
These properties can be categorised as: 
Articles found when arresting a person; 
Those found under suspicious circumstances with regards to the commission of a crime; 


Those which have been allegedly stolen. 


Why is the disposal of the property required? 

To understand the importance of these sections, the explanation given by the Court, in 
Sunderbhai Ambalal Desai v. the State of Gujarat is essential. 

Facts: In this case, it was alleged that while working at the police station in Gujarat, the accused 
replaced several articles, misappropriated a certain amount of money and conducted an 
unauthorised auction of property which was seized and kept in police custody pending trial. The 
learned counsel for the parties also submitted that many such articles are kept at the police 
station for a long period, which creates difficulties for keeping them in safe custody. 
Judgement: The Supreme Court explained the object and scheme of the various provisions of the 
Code as to the disposal of case property. It was explained that the object and scheme of the 
provisions of the Code of Criminal Procedure (CrPC) with regard to the disposal of property is 
that where a property which has been the subject-matter of an offence is seized by the police, it 
must not be retained in the custody of the police or court, unless and till when it absolutely 
necessary to be kept with the court or police. 

The ratio laid down, in this case, makes it absolutely clear that unless keeping of the case 
property is absolutely necessary, neither the court nor the police can retain the case property in 
its custody for any more time. Therefore, it becomes the duty of the court to pass appropriate 
property orders according to appropriate law without any delay 

How is the property disposed of? 

As per this chapter, the property can be disposed of by either destruction, confiscation or 
delivering or giving the property to a person claiming to be entitled to such property and thus 
restoring it to the dispossessed, selling it off etc. 


Irregular Proceedings Under Sections 460 And 461 Of CRPC 


INTRODUCTION 
The Indian criminal law, which deals with matters relating to violation of prohibited social 
conduct, strives to deliver justice by punishing the guilty and providing relief to the 
aggrieved parties. The purpose of criminal law is to defend and protect the interests of 
society among other things. The criminal law is applied by criminal courts through 
statutes, decisions, and other means, with the expectation that the courts will achieve a 
final resolution without any irregularities. However, there may be some instances where 
irregularities have been committed which may be curable irregularity or incurable 
irregularity. This article deals with the effects of irregularities committed by a criminal 
court. 
The provisions related to irregular proceedings are contained in Chapter XXXV CrPC, 1973 
containing sections 460-466. Section 460 CrPC deals with curable irregularities and 
section 461 CrPC deals with incurable irregularities. 


SECTION 460 


Section 460 CrPC is referred to cure nine kinds of irregularities provided they are caused 
erroneously and in good faith. A further qualification is implied in this section that the 
irregularity should not cause a failure of justice. 

If a magistrate who's not empowered by law on this behalf does any of the following things 
Issuing a search- warrant under section 94; 

to order, under section 155, the police to investigate an offence; 

to hold an inquest under section 176; 

to issue process under section 187, for the apprehension of a person within his local 
jurisdiction who has committed an offence outside the limits of such jurisdiction; 

to take cognizance of an offence under clause (a) or clause (b) of sub- section (1) of 
section 190; 

to make over a case under sub- section (2) of section 192; 

to tender a pardon under section 306; 

to recall a case and try it himself under section 410; or 

to sell property under section 458 or section 459, erroneously in good faith does that 
thing, his proceedings shall not be set aside merely on the ground of his not being so 
empowered. 


RELATED JUDGEMENTS 
Ranjeet Srivastava v. State of U.P., 2015 


The Allahabad High Court held that it is clear from the provisions of Sections 460 and 461 
of the Code of Criminal Procedure that the legislature has classified defects or 
irregularities into two categories: (i) curable, which does not vitiate proceedings, and (ii) 


incurable, which does vitiate proceedings. 


Dilip Kumar Kundu & others v. Madan Chandra Dey & another, 1992 


In this case, a Division Bench of Calcutta High Court in a complaint pertaining to an 
offence under various provisions of IPC, concluded that the complainant's examination on 
firm affirmation is not a need for taking cognizance, and that a Magistrate's issuing of 
summons without examining the complainant on solemn affirmation is just an irregularity. 


CONCLUSION 


Irregular proceedings mean anything that vitiates the court's proceedings and ultimately 
doesn't provide relief to the aggrieved person, there are some sections which deal with 
the legal provision of irregular proceedings, i.e. section 460-466 wherein consequences 
of irregular proceedings and in regular proceedings are listed. Some of the situations 
listed above in which an omission on a procedural error was ruled to be irregularities did 
not vitiate the trial and were appropriate under section 465 of the code since they did not 
result in a failure of justice. 

It also included some time failure to examine the complainant on oath, omission to 
pronounce the judgement before converting or sentencing the accused, omission to stay 
on put date in the judgement at the time of pronouncing it, adopting the procedure of 
warrant case in case tribal as a Summon case, omission of the session judge talking about 
the cognizance of the case and the wrong section but convention being ordered by the 
competent court under Code section failure to record any relevant fact of the magistrate, 
Section 310 of CrPC. These are just a few examples of the many that can be cured under 


sections of irregular proceedings that provide no prejudice to the accused person. 


Proceedings for maintenance of wives, children and parents 


Introduction 
The word ‘Maintenance’ is not defined in the Code of Criminal Procedure, 1973. Chapter |X of the 


Code of Criminal Procedure deals with provisions for maintenance of wives, children and parents. 
‘Maintenance’ in general meaning is keeping something in good condition. ‘Maintenance’ in legal 
meaning is money (alimony) that someone must pay regularly to a former wife, husband or 
partner, especially when they have had children together. It is the duty of every person to 


maintain his wife, children and aged parents, who are not able to live on their own. 


Order for maintenance of wives, children and parents 


Section 125 of Cr.PC deals with “Order of maintenance of wives, children and parents”. In this 
Section, it is given the name of parties who are entitled to get maintenance, essential ingredients 
to claim and get maintenance and order of the first-class magistrate. 

In the case of Mohd. Ahmed Khan v Shah Bano Begum, Supreme Court delivered a judgement 
favouring maintenance given to an aggrieved divorced Muslim woman. 


Who can claim and get maintenance? 


Section 125 of Cr.PC deals with “Order for maintenance of wives, children and parents”. 
According to Section 125(1), the following persons can claim and get maintenance: 

Wife from his husband, 

Legitimate or illegitimate minor child from his father, 

Legitimate or illegitimate minor child (physical or mental abnormality) from his father, and 


Father or mother from his son or daughter. 


Essential conditions for granting maintenance 


There are some essential conditions which should be fulfilled for claiming and granting 
maintenance: 
Sufficient means for maintenance are available. 
Neglect or refusal to maintain after the demand for maintenance. 
The person claiming maintenance must be unable to maintain himself/herself. 
Quantum of maintenance depends on the standard of living. 


Procedure for maintenance 


Section 126 of Cr.PC deals with “Procedure for maintenance”. This Section says the following: 
Proceeding under Section 125 may be taken in the following district: 
Where he is, or 
Where he or his wife resides, or 
Where he last resided with his wife or mother of an illegitimate child. 
Evidence to be taken in the presence of a person against whom maintenance is to be 
ordered. 


If a person is wilfully avoiding summons, then ex-parte evidence is taken in that case. 


Alteration in allowance 


Alteration in allowance means an order to increase, decrease or remove/cancel the allowance 


which was ordered by the Magistrate under Section 125. 


According to Section 127(1), if a magistrate ordered to give allowance for maintenance under 
Section 125 according to the conditions of parties at that time, but if the present conditions of 
parties have changed, then he can also order to alter the allowance. For example- 
Husband had a well-settled job and means for maintenance, on this basis the Court has 
ordered him to maintain his wife and to allowance under Section 125. But in the present 
condition, the husband has no job and means for maintenance. Then, the Court can alter 
the allowance and can reduce the amount of allowance. 
If a wife was not having any job or she was unable to maintain herself and she got the 
order of allowance under Section 125. But after some months, she is well settled and she 
has the means to maintain herself. In this case, the Court can order to remove or cancel 
allowance. 
According to Section 127(2), Magistrate shall cancel or revoke any order given under Section 125 
by him, if it appears that it should be cancelled in consequences of any decision of the 
competent Civil Court. For example- If Magistrate has ordered to give allowance to wife after 
divorce but Civil Court has ordered to live together. Then, Magistrate has to revoke his order 
which was given under Section 125. 
According to Section 127(3), where an order has been made in favour of women under Section 
125, then the magistrate can cancel the order in the following case: 
If a woman is remarried after divorce. 
If a woman has taken allowance under any personal laws after divorce. 
If awoman has voluntary leave her right to maintenance. 
According to Section 127(4), the Civil Court shall take into account the sum which has been paid 
to such person as monthly allowance for maintenance and interim maintenance under Section 
125 at the time of making any decree for the recovery of any maintenance or dowry. 
Enforcement of order of maintenance 
Section 128 deals with “Enforcement of order of maintenance". According to this Section, the 
following are the conditions for enforcement of the order of maintenance: 
Copy of order under Section 125 is given to that person free of cost in whose favour it is 
made. In case the order is in favour of children, then the copy of the order will be given to 
the guardian of children. 
If any Magistrate has made an order under Section 125, then any Magistrate of India can 
enforce this order where that person lives who have to give maintenance. 
The Magistrate has to satisfy two conditions before enforcement of order: 
Identity of parties, and 


Proof of non-payment of allowances. 
Conclusion 


Chapter IX of the Code of Criminal Procedure is essential for the protection of the rights of the 


divorced wife, children and aged parents. It is made to protect them from unusual livelihood. 
Maintenance is the duty of everyone who has sufficient means for the same. In this chapter of 
Cr.PC, there are various provisions given related to maintenance like who is entitled to 
maintenance, essential conditions for granting maintenance, Procedure of maintenance, 
Alteration of the previous order, Enforcement of order of maintenance etc. 


